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CHAPTER 1

INTRODUCTION TO FISCAL LAW

l. INTRODUCTION.

A The Appropriations Process.

1. U.S. Constitution, Art. I, § 8, grants Congress the “. . . power to lay and
collect Taxes, Duties, Imposts, and Excises, to pay the Debts and provide
for the common Defence and general Welfare of the United States . . . .”

2. U.S. Constitution, Art. I, 8 9, provides that “[N]Jo Money shall be drawn
from the Treasury but in Consequence of Appropriations made by Law.”

B. The Supreme Court’s Fiscal Philosophy: “The established rule is that the
expenditure of public funds is proper only when authorized by Congress, not that
public funds may be expended unless prohibited by Congress.” United States v.
MacCollom, 426 U.S. 317 (1976).

C. Historical Perspective.

1. For many years after the adoption of the Constitution, executive
departments exerted little fiscal control over the monies appropriated to
them. During these years, departments commonly obligated funds in
advance of appropriations, commingled funds and used funds for purposes
other than those for which they were appropriated, and obligated or
expended funds early in the fiscal year and then sought deficiency
appropriations to continue operations.

2. Congress passed the Antideficiency Act (ADA) to curb the fiscal abuses
that frequently created “coercive deficiencies” that required supplemental
appropriations. The Act actually consists of several statutes that mandate
administrative and criminal sanctions for the unlawful use of appropriated
funds. See 31 U.S.C. 88 1341, 1342, 1350, 1351, and 1511-1519.
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KEY TERMINOLOGY.

A

Fiscal Year. The Federal Government’s fiscal year begins on 1 October and ends
on 30 September.

Period of Availability. The period of time in which budget authority is available for
original obligation. DoD Financial Management Regulation 7000.14-R, Glossary,
p. 22 [hereinafter DoD FMR]. Most appropriations are available for obligation
for a limited period of time, e.g., one fiscal year for operation and maintenance
appropriations. If activities do not obligate the funds during the period of
availability, the funds expire and are generally unavailable for new obligations
thereafter.

Obligation. An obligation is any act that legally binds the government to make
payment. Obligations are amounts representing orders placed, contracts awarded,
services received, and similar transactions during an accounting period that will
require payment during the same or a future period. This includes payments for
which obligations previously have not been recorded and adjustments for differences
between obligations previously recorded and actual payments to liquidate those
obligations. The amount of obligations incurred is segregated into undelivered orders
and accrued expenditures - paid or unpaid. For purposes of matching a disbursement
to its proper obligation, the term obligation refers to each separate obligation amount
identified by a separate line of accounting. DoD FMR, Glossary, p. 21.

Budget Authority. Budget authority means “the authority provided by Federal
law to incur financial obligations . ...” 2 U.S.C. § 622(2). It is the authority
provided by law to enter into obligations that will result in immediate or future
outlays involving Federal Government funds. The basic forms of budget authority are
appropriations authority to borrow, and contract authority. Budget authority relates to
direct programs. See also, DoD, DoD FMR, Glossary, p. 6-7.

1. Examples of budget authority include appropriations, borrowing authority,
contract authority, and spending authority from offsetting collections.
OMB Circular A-11, Preparation, Submission and Execution of the
Budget (2013), § 20.4(b) [hereinafter OMB Cir. A-11].
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2. “Contract Authority” is a limited form of budget authority. It is a statutory
authority to incur obligations but with liquidation of obligations dependent
upon future actions of the Congress. This authority permits agencies to
obligate funds in advance of appropriations, but not to pay or disburse
those funds absent some additional appropriations authority. DoD FMR,
Glossary, p. 10. See, e.g., 41 U.S.C. 8 11 (Feed and Forage Act); DoD
FMR, vol. 3, ch. 19, para. 190206 (contract authority with respect to
Working Capital Fund).

E. Authorization Act.

1. An authorization act is a statute, passed annually by Congress, which
authorizes the appropriation of funds for programs and activities.

2. An authorization act does not provide budget authority. That authority
stems from the appropriations act.

3. Authorization acts frequently contain restrictions or limitations on the
obligation of appropriated funds.

F. Appropriations Act.

1. An appropriations act is the most common form of budget authority.

2. An appropriation is a statutory authorization “to incur obligations and
make payments out of the Treasury for specified purposes.” The Army
receives the bulk of its funds from two annual appropriations acts:

a. The Department of Defense Appropriations Act; and

b. The Military Construction Appropriations Act.

3. The making of an appropriation must be stated expressly. An
appropriation may not be inferred or made by implication. Principles of
Fed. Appropriations Law, Vol. I, p. 2-16, GAO-04-261SP (2006).
G. Comptroller General and Government Accountability Office (GAO).
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1. The Comptroller General of the United States heads the GAO, an
investigative arm of Congress charged with examining all matters relating
to the receipt and disbursement of public funds. Until 6 July 2004,
“GAO” stood for General Accounting Office.
http://www.gao.gov/about/index.html.

2. GAO was established by the Budget and Accounting Act of 1921 (31
U.S.C. 8 702) to audit government agencies.

3. GAO issues opinions and reports to federal agencies concerning the
obligation and expenditure of appropriated funds.

4, Comptroller General decisions and opinions are identified by a B-number
and date (e.g., B-324214, January 27, 2014). Some decisions predating
1995 were published in Decisions of the Comptroller General of the
United States. Those decisions have B-numbers but are generally
identified by volume, page number, and the year the decision was issued
(e.g., 73 Comp. Gen. 77 (1994)).

Legacy Accounting Classification (Fund Cites). Accounting classifications are codes
used to manage appropriations. They are used to implement the administrative fund
control system and to ensure that funds are used correctly. An accounting classification
is commonly referred to as a fund cite. DFAS-IN 37-100-12, The Army Management
Structure, provides a detailed breakdown of Army accounting classifications. The
following is an example of a fund cite:

21 9 2020 67 1234 P720000 2610 S18001

AGENCY J \

FISCAL YEAR

TYPE OF APPROPRIATION
OPERATING AGENCY CODE
ALLOTMENT NUMBER
PROGRAM ELEMENT
ELEMENT OF EXPENSE
FISCAL STATION NUMBER

1. The first two digits represent the military department. In the example above, the
#21” denotes the Department of the Army. For the Air Force, these two digits
will be 57; for the Navy, 17; and for the Department of Defense, 97.
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The third digit shows the fiscal year/period of availability of the appropriation.
The “9” in the example shown indicates FY 2009 funds. Installation contracting
typically uses annual appropriations. Other fiscal year designators encountered
less frequently include:

a.

Third Digit = X = No year appropriation. This appropriation is available

for obligation indefinitely.

Third Digit = 9/0 = Multi-year appropriation. In this example,
funds were appropriated in FY 2009 and remain available through

FY 2010.

The next four digits reveal the type of the appropriation. The following
designators are used within DoD fund citations:

Appropriation Army Navy Marine Corps Air Force OSD
Type
Military 21*2010 17*1453 17*1105 57*3500 N/A
Personnel
Reserve 21*2070 17*1405 17*1108 57*3700 N/A
Personnel
National Guard 21*2060 N/A N/A 57*3850 N/A
Personnel
Operations & 21*2020 17*1804 17*1106 57*3400 97*0100
Maintenance
Operations & 21*2080 17*1806 17*1107 57*3740 N/A
Maintenance,
Reserve
Operations & 21*2065 N/A N/A 57*3840 N/A
Maintenance,
National Guard
Procurement, 21*2031 17*1506 57*3010 N/A
Aircraft
Procurement, 21*2032 17*1507 (not 17*1109 57*3020 N/A
Missiles separate — the
Procurement, 21*2033 combined N/A N/A
Weapons & appropriation
Tracked is entitled
Vehicles Weapons
Procurement)
Procurement, 21*2035 17*1810 57*3080 97*0300
Other
Procurement, 21*2034 17*1508 57*3011 N/A
Ammunition
Shipbuilding & N/A 17*1611 N/A N/A
Conversion
Res., Develop., 21*2040 17*1319 57*3600 97*0400
Test, & Eval.7
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Military 21*2050 17*1205 57*3300 97*0500
Construction
Family Housing 21*0702 17*0703 57*0704 97*0706
Construction
Reserve 21*2086 17*1235 57*3730 N/A
Construction
National Guard 21*2085 N/A N/A 57*3830 N/A
Construction

*  The asterisk in the third digit is replaced with the last number in the relevant fiscal year.
For example, Operations & Maintenance, Army funds for FY2009 would be depicted as 2192020.

** A complete and updated listing of these and other fund account symbols and titles assigned by the
Department of the Treasury are contained in Federal Account Symbols and Titles: The FAST Book,
which is a supplement of the Treasury Financial Manual. The FAST Book is available online and
may be downloaded in Word or pdf format, at http://www.fms.treas.gov/fastbook/index.html

I11. LIMITATIONS ON THE USE OF APPROPRIATED FUNDS.

A

General Limitations on Authority. The authority of executive agencies to spend
appropriated funds is limited.

1. An agency may obligate and expend appropriations only for a proper
purpose.

2. An agency may obligate only within the time limits applicable to the
appropriation (e.g., O&M funds are available for obligation for one fiscal
year).

3. An agency must obligate funds within the amounts appropriated by

Congress and formally distributed to or by the agency.

Limitations -- Purpose.

1. The “Purpose Statute” requires agencies to apply appropriations only to
the objects for which the appropriations were made, except as otherwise
provided by law. See 31 U.S.C. § 1301. See also DoD FMR, vol. 14, ch.
2, para. 020202.B.
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2. The “Necessary Expense Doctrine.” Where a particular expenditure is not
specifically provided for in the appropriation act, it is permissible if it is
necessary and incident to the proper execution of the general purpose of
the appropriation. The GAO applies a three-part test to determine whether
an expenditure is a “necessary expense” of a particular appropriation:

a. The expenditure must bear a logical relationship to the
appropriation sought to be charged. In other words, it must make a
direct contribution to carryout out either a specific appropriation or
an authorized agency function for which more general
appropriations are available.

b. The expenditure must not be prohibited by law.

C. The expenditure must not be otherwise provided for; that is, it must
not be something that falls within the scope of some other
appropriation or statutory funding scheme.

Principles of Fed. Appropriations Law, vol. I, ch. 4, 4-21, GAO-04-261SP
(3d ed. 2004). See Presidio Trust—Use of Appropriated Funds for Audio
Equipment Rental Fees and Services, B-306424, 2006 U.S. Comp. Gen.
LEXIS 57 (Mar. 24, 2006).

C. Limitations -- Time.

1. Appropriations are available for limited periods. An agency must incur a
legal obligation to pay money within an appropriation’s period of
availability. If an agency fails to obligate funds before they expire, they
are no longer available for new obligations.

a. Expired funds retain their “fiscal year identity” for five years after
the end of the period of availability. During this time, the funds
are available to adjust existing obligations or to liquidate prior
valid obligations, but are not available for new obligations.

b. Five years after the funds have expired, they become “cancelled”
and are not available for obligation or expenditure for any purpose.
31 U.S.C. 8§ 1552(a); DoD FMR, vol. 3, ch. 10, para. 100201.
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Appropriations are available only for the bona fide need of an
appropriation’s period of availability. 31 U.S.C. 8 1502(a). See
Magnavox -- Use of Contract Underrun Funds, B-207433, Sept. 16, 1983,
83-2 CPD 1 401; To the Secretary of the Army, B-115736, 33 Comp. Gen.
57 (1953); DoD FMR, vol. 14, ch. 2, para. 020202.F.

D. Limitations -- Amount.

1.

The Antideficiency Act, 31 U.S.C. 88 1341-42, 1511-19, prohibits any
government officer or employee from:

a. Obligating, expending, or authorizing an obligation or expenditure
of funds in excess of the amount available in an appropriation, an
apportionment, or a formal subdivision of funds. 31 U.S.C. §
1341(a)(1)(A). See also, DoD FMR, vol. 14, ch. 2, para.
020202.D.

b. Incurring an obligation in advance of an appropriation, unless
authorized by law. 31 U.S.C. § 1341(a)(1)(B). See also, DoD
FMR, vol. 14, ch. 2, para. 020202.E.

C. Accepting voluntary services, unless otherwise authorized by law.
31 U.S.C. 8§ 1342. See also, DoD FMR, vol. 14, ch. 2, para.
020202.1.

Formal subdivisions of funds are subdivisions of appropriations by the
executive branch departments and agencies. These formal limits are
referred to as apportionments, allocations, and allotments.

Informal subdivisions are subdivisions of appropriations by agencies at
lower levels, e.g., within an installation, without creating an absolute
limitation on obligational authority. These subdivisions are considered
funding targets, or “allowances.” These limits are not formal subdivisions
of funds, and incurring obligations in excess of an allowance is not
necessarily an ADA violation. If a formal subdivision is breached,
however, an ADA violation occurs and the person responsible for
exceeding the target may be held liable for the violation. DFAS-IN Reg.
37-1, ch. 3, para. 031402. For this reason, Army policy requires reporting
such overobligations. DFAS-IN Reg. 37-1, ch. 4, para. 040204.L.1.
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V.

CONCLUSION.

A

The current fiscal law framework is a result of the appropriations process, judicial
interpretation, and historical underpinnings. While the core tenants of fiscal law
are founded in the base concepts of purpose, time, and amount (PTA), the
remainder of this work will explore these concepts in much greater detail, as well
as other more nuanced topics, thereby revealing a rather complex set of laws and
guidance.

This work will begin with the core concepts of PTA, explore areas ranging from
operation funding authority to continuing resolution authority, and also provide
practical information for areas such as performing fiscal law legal research.
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CHAPTER 2

AVAILABILITY OF APPROPRIATIONS AS TO PURPOSE

REFERENCES.

A. U.S. Constitution, Art. I, § 9.

B. 31 U.S.C. 81301. The Purpose Statute.

C. Department of Defense Appropriations Acts and National Defense Authorization
Acts (annual legislation found at: http://thomas.loc.gov/home/thomas.php).

D. DOD 7000.14-R, Financial Management Regulations (hereinafter “DOD FMR,”
found at: http://www.dod.mil/comptroller/fmr/).

E. Department of Air Force, Instr. 65-601, Budget Guidance and Procedures (16
August 2012), available at http://www.e-publishing.af.mil.

F. Principles of Fed. Appropriations Law, (commonly referred to as the “Red
Book”) 3d ed., vol. I, chapters. 2-4, GAO-04-261SP (January 2004), found at:
http://gao.gov/legal/index.html.

G. A Glossary of Terms Used in the Federal Budget Process, GAO-05-734SP (Sept.
2005) found at: http://www.gao.gov/products/GAO-05-734SP.

H. OMB Cir. No. A-11, Preparing, Submitting, and Executing the Budget (July
2013), available at:
http://www.whitehouse.gov/sites/default/files/omb/assets/all current year/all 2

013.pdf

CONSTITUTIONAL, STATUTORY AND OTHER BACKGROUND.

A. U.S. Constitution.


http://www.archives.gov/exhibits/charters/constitution_transcript.html
http://www.gpo.gov/fdsys/pkg/USCODE-2012-title31/html/USCODE-2012-title31-subtitleII-chap13-subchapI-sec1301.htm
http://thomas.loc.gov/home/thomas.php
http://comptroller.defense.gov/FMR.aspx
http://www.e-publishing.af.mil/
http://gao.gov/legal/index.html
http://www.gao.gov/products/GAO-05-734SP
http://www.whitehouse.gov/sites/default/files/omb/assets/a11_current_year/a11_2013.pdf
http://www.whitehouse.gov/sites/default/files/omb/assets/a11_current_year/a11_2013.pdf

1. Art. I, 8 9 provides that “[n]o Money shall be drawn from the Treasury,
but in Consequence of Appropriations made by Law.” This establishes
Congress has having the “power of the purse.” As a result, Congress
must annually pass and the President must sign Appropriations Acts
before agencies can expend any money.

2. In applying this provision of the constitution, the Supreme Court has
said, “[t]he established rule is that the expenditure of public funds is
proper only when authorized by Congress, not that public funds may be
expended unless prohibited by Congress.” US v. MacCollom, 426 U.S.
317 (1976). In other words, we must look for specific congressional
authority prior to the expenditure of public funds.

B. The Purpose Statute.

1. 31 U.S.C. 8§ 1301(a) provides: “Appropriations shall be applied only to
the objects for which the appropriations were made except as otherwise
provided by law.”

2. Congress enacted this statutory control in the Act of March 3, 1809, 2
Stat. 535, as part of a reorganization of the War, Navy, and Treasury
Departments to limit the Executive Branch in spending appropriations.

C. The “Necessary Expense Doctrine” (a.k.a. The 3-part Purpose Test). The purpose
statute does not require every expenditure to be specified in an appropriation act.
That is not possible or feasible. “The spending agency has reasonable discretion
in determining how to carry out the objects of the appropriation.”! Where a
particular expenditure is not specifically provided for in the appropriation act, it is
permissible if it is necessary and incident to the proper execution of the general
purpose of the appropriation. The Government Accountability Office (GAO)
applies a three-part test to determine whether an expenditure is a “necessary
expense” of a particular appropriation:

! See PRINCIPLES OF FEDERAL APPROPRIATIONS LAW, THIRD EDITION, VOLUME |, p.4-20, GAO-04-261SP (January
2004)
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1. The expenditure must be necessary and incident to the purposes of the
appropriation. In other words, the expenditure must bear a logical
relationship to the appropriation sought to be charged, and it must make
a direct contribution to carryout out either a specific appropriation or an
authorized agency function for which more general appropriations are
available.

2. The expenditure must not be prohibited by law.

3. The expenditure must not be otherwise provided for; that is, it must not
be an item that falls within the scope of some other, more specific
appropriation or statutory funding scheme.

a. What if you have two equally available appropriations to fund an
acquisition? I.e., neither appropriation is more specific?

b. Election Doctrine: The GAQO’s Election Doctrine states that if two
or more appropriations are equally available, then the agency may
choose which appropriation to use. Once the agency chooses a
certain appropriation for that type of acquisition, however, the
agency must continue to use the same appropriations for all
acquisitions of that type — i.e., once the agency makes its choice of
appropriation, they are bound by that choice. See section V.B.
below for further discussion.

Principles of Fed. Appropriations Law, vol. I, ch. 4, 4-21, GAO-04-261SP (3d ed.
2004). See Presidio Trust—Use of Appropriated Funds for Audio Equipment
Rental Fees and Services, B-306424, 2006 U.S. Comp. Gen. LEXIS 57 (Mar. 24,
2006).
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I11.  THE APPROPRIATION ACTS

A Overview. An appropriation is a statutory authorization “to incur obligations and
make payments out of the Treasury for specified purposes.” Generally, an
“obligation” is a legal liability that arises from a mutual exchange of promises, or
consideration (usually a government promise to pay money in exchange for goods
and/or services), between the U.S. Government (USG) and a contractor.®

B. Normally, Congress has, on an annual basis, passed thirteen appropriations acts.*
Some of these acts provide appropriations to a single agency, while others provide
appropriations to multiple agencies. See generally, Principles of Fed.
Appropriations Law, 3d ed., vol. I, ch. 1, 1-26 — 1-27, GAO-04-261SP (Jan.
2004). These annual appropriation acts are typically broken down as follows:

1. Department of Defense.
2. Military Construction.
3. Agriculture, Rural Development, Food and Drug Administration and

Related Agencies.

4, Commerce, Justice, and State, the Judiciary and Related Agencies.
5. District of Columbia.

6. Energy and Water Development.

7. Foreign Operations and Export Financing and Related Programs.
8. Interior and Related Agencies.

2See A GLOSSARY OF TERMS USED IN THE FEDERAL BUDGET PROCESS, p.13-14, GAO-05-734SP (September 2005).
® Id. at 70; see also 2013 Fiscal Law Deskbook, Chapter 5: Obligations.

* As of late, Congress has relied upon an Omnibus, Continuing Resolutions or Consolidated Appropriation Act.
E.qg., Consolidated Appropriations Act, 2015, Pub. L. No. 113-235 [hereinafter 2015 CAA].
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9. Labor, Health and Human Services, and Education, and Related
Agencies.

10. Legislative Branch.
11.  Transportation and Related Agencies.
12. Treasury and General Government Appropriations.

13. Veterans Affairs and Housing and Urban Development, and Independent
Agencies.

C. Optimally, each appropriation act is enacted by the President prior to the end of
the preceding fiscal year. When the fiscal year begins, if there is no appropriation
act for the Department of Defense (DOD), then the DOD may have to stop (or
“shut down”) its operations because there is a “funding gap,” or a period of time
when it it does not have any appropriated funds to obligate. Congress and the
President, however, normally avoid this DOD “shut down” by passing and
enacting a Continuing Resolution Authority (CRA), which authorizes DOD to
continue obligating funds — under certain conditions — until the President can
enact the fiscal year’s appropriation act.’

D.  Researching Appropriation Acts. In addition to LexisNexis™ Westlaw™ based
research, Judge Advocates (JA’s) can use the Thomas website
(http://thomas.loc.gov/home/thomas.php) of the Library of Congress or
congress.gov to conduct research on legislation enacted since 1973.

®See 2015 Fiscal Law Deskbook, Chapter 9: Continuing Resolution Authority (CRA).
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IV. EXPRESS STATUTORY PURPOSE: THE DEPARTMENT OF
DEFENSE APPROPRIATIONS

A

The Purpose Analysis Flowchart® may provide a useful visual tool that JA’s may
use to conceptualize the different statutory and regulatory fiscal law requirements
that apply to DOD appropriations.

In each of the two annual appropriations acts devoted to DOD, Congress grants
multiple appropriations for different types of purchases that DOD needs to make
to successfully execute its mission. See e.g., Consolidated Appropriations Act,
2015, Pub. L. No. 113-235, Division C, (providing over 50 separate
appropriations to DOD).

Who is the purchase for? Congress appropriates funds for DOD in the annual
DOD Appropriations Act (DODAA). Congress intends for funds appropriated to
the DOD to be used for the primary benefit of DOD. As a result, to understand
whether a unit may obligate appropriated funds for a purchase, JAs must first
determine the purchase’s primary beneficiary.” Generally, there are three possible
answers to this question: the primary beneficiary of the purchase is the agency
(i.e., the JA’s unit), the primary beneficiary of the purchase is a different U.S.
Government (USG) agency, or the primary beneficiary of the purchase is a
foreign government, military, or population.

1. Interagency Acquisitions (IA’s): The IA fiscal law applies whenever the
primary beneficiary of the purchase is a different USG agency. IA law
is a specialized area of fiscal law and is explored in detail in chapter 6 of
the Fiscal Law Deskbook.®

®See infra, Appendix B: Purpose Analysis Flowchart.

" The answer to this question is extremely important, as it will drive the remainder of the JA’s purpose analysis. If a
unit is unable to answer this question, the JA cannot competently conduct a fiscal law review as to the legality of the

purchase.

8 See 2015 Fiscal Law Deskbook, Chapter 6: Interagency Acquisitions (IA’s).
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Operational Funding: Operational funding fiscal law applies whenever
the primary beneficiary of the purchase is a foreign government, military
or population. Operational funding is a specialized area of fiscal law
and is explored in detail in chapter 10 of the Fiscal Law Deskbook.®

Basic Purpose: For most expenditures, the primary beneficiary of the
purchase is the agency (i.e., the unit). The remainder of this outline will
focus on these purchases by DOD, when the agency is the primary
beneficiary. Once the JA determines that the primary beneficiary is the
agency (i.e., the unit), then the JA must determine the nature of the
supply item or service that the unit is purchasing.

Classifying the Acquisition: To determine the proper appropriation, a JA must

also classify the acquisition. From a Purpose standpoint, DOD units make three
types of acquisitions: DOD units acquire expense items (“expenses”), investment
items (“investments™), and/or construction.

Expenses are “the costs of resources consumed in operating and
maintaining [DOD],” such as services, supplies, and utilities. Expenses
are normally financed with Operations and Maintenance (O&M)*
appropriations. See DOD FMR, vol. 2A, ch. 1, para. 010201. Common
examples of expenses include:

Services;
Supply items that will be consumed in the current period;*

Civilian employee labor;

® See 2015 Fiscal Law Deskbook, Chapter 10: Operational Funding.

19 Note that the classification of an acquisition into expenses, investments, and construction is limited to the Purpose
analysis. Under the Time portion of the fiscal analysis, the JA will classify the acquisition in a different manner to
analyze the Bona Fide Need; see 2015 Fiscal Law Deskbook, Chapter 3: Time.

1 Another common acronym for O&M is OMA, Operations and Maintenance, Army. OMA is more common for
organizations that utilize operations and maintenance funds from multiple services (e.g., Operations and

Maintenance, Air Force.)

12 n a prior version of Vol. 2A Chapter 1, the DOD Financial Management Regulation (DOD FMR) defined the
“current period” as 2 years or less. Although this is no longer the rule, it may be useful for JAs to use this definition
of expenses as supply items that will last 2 years or less as a ‘rule of thumb’ to communicate the expense-investment
distinction to their commanders.
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Rental charges for equipment and facilities;

Fuel;

Maintenance, repair, overhaul, and rework of equipment; and

Utilities.

Investments are costs that result in the acquisition of, or an addition to, end
items. These end items benefit current and future periods and generally are
of a long-term character. Investments include the *“costs to acquire capital
assets such as real property and equipment” or assets which will benefit
both current and future periods and generally have a long life span.
DOD FMR, vol. 2A, ch. 1, para. 010201.D.2., . Investments are
normally financed with Procurement appropriations. Common
examples of investments include:

All items of equipment, including assemblies, ammunition and
explosives, modification kits (the components of which are known at
the outset of the modification)....

The costs of modification kits, assemblies, equipment, and material
for modernization programs, ship conversions, major reactivations,
major remanufacture programs, major service life extension
programs, and the labor associated with incorporating these efforts
into or as part of the end item are considered investments. All items
included in the modification kit are considered investment even
though some of the individual items may otherwise be considered as
an expense. Components that were not part of the modification
content at the outset and which are subsequently needed for repair are
expenses. The cost of labor for the installation of modification Kits
and assemblies is an investment.

A major service-life extension program, financed in procurement,
extends the life of a weapon system beyond its designed service life
through large-scale redesign or other alteration of the weapon system.
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Construction is the erection of a complete and useable facility, or a
complete and useable improvement to an existing facility.** Once a
DOD unit classifies a project as a construction project, then that
construction project includes all the expense and investment items
necessary to erect a complete and useable facility or a complete and
useable improvement to an existing facility. Construction is funded
using Construction Funding rules and is a specialized area of fiscal law
explored in detail in chapter 8 of the Fiscal Law Deskbook.**

Overview of the Major Defense Appropriations. The following is a list of the
larger and more important defense appropriations followed by a general
description, extracted from the appropriations acts themselves, of the purposes to
which these appropriations may be applied.

Military Personnel (MILPER). Used for “pay, allowances, individual
clothing, subsistence, interest on deposits, gratuities, permanent change
of station travel (including all expenses thereof for organizational
movements), and expenses of temporary duty travel between permanent
duty stations . .. .”* In effect, MILPER pays for all the allowances that
service-members receive on their Leave and Earnings Statement (LES).
Government civilian salaries, on the other hand, are paid with the service
Operations and Maintenance (O&M) appropriations.

Operations and Maintenance (O&M). Used for “expenses, not otherwise
provided for, necessary for the operation and maintenance of the
[Service], as authorized by law . . . .” O&M appropriations pay for the
current operations of the force, and for the maintenance of all the Armed
Services’ equipment, including base maintenance services, vehicle
maintenance services, civilian salaries, and all expenses®® required to
operate the force. For most DOD units and organizations, O&M is the
only type of appropriation that they can access without higher-level
approval.

3 See United States Code, Title 10 [hereinafter 10 U.S.C. §2801; see also 2013 Fiscal Law Deskbook, Chapter 8:

Construction Funding.

14 See 2015 Fiscal Law Deskbook, Chapter 8: Construction Funding.

152015 CAA, supra note 4 at Div. C., Title .

162014 CAA, supra note 4, at Div. C., Title II.

2-9


http://uscode.house.gov/view.xhtml?req=(title:10%20section:2801%20edition:prelim)%20OR%20(granuleid:USC-prelim-title10-section2801)&f=treesort&edition=prelim&num=0&jumpTo=true

Research, Development, Test and Evaluation (RDT&E). Used for
“expenses necessary for basic and applied scientific research,
development, test and evaluation, including maintenance, rehabilitation,
lease, and operation of facilities and equipment . . . .”*" Congress
provides DOD Research and Development (R&D) organizations (e.g.,
Defense Advanced Research Projects Agency — DARPA)*® with its own
appropriation to fund the scientific research and development of new
technologies with military applications. Congress provides these R&D
organizations with this appropriation to fund not only the scientific
research and military development of new technologies, but also their
normal operation and maintenance. As a result, these DOD R&D
organizations do not receive O&M funds — they must fund their O&M-
type expenses with the RDT&E appropriation.

Procurement (Various). Congress provides various different
Procurement appropriations in the annual DOD Appropriations Act for
different categories of investment items. Procurement appropriations
include: Ammunition Procurement, Missile Procurement, Aircraft
Procurement, Weapons and Tracked Vehicle Procurement, Wheeled
Vehicle Procurement, and Other Procurement.™® The Other Procurement
appropriation is a “catch-all” appropriation for investment items that are
not purchased with the more specific Procurement appropriations.

Ammunition Procurement. Used for “construction, procurement,
production, and modification of ammunition, and accessories
therefor; specialized equipment and training devices; expansion of
public and private plants, including ammunition facilities
authorized by section 2854 of title 10, United States Code, and the
land necessary therefor, for the foregoing purposes, and such lands
and interests therein, may be acquired, and construction prosecuted
thereon prior to approval of title; and procurement and installation
of equipment, appliances, and machine tools in public and private
plants; reserve plant and Government and contractor-owned

172015 CAA, supra note 4, at Div. C., Title IV.

18 See Defense Advanced Research Projects Agency (DARPA), available at: http://www.darpa.mil (last accessed
January 22, 2014). DARPA, one of the major DOD R&D organizations, funds unique and innovative research
through the private sector, academic and other non-profit organizations, as well as government labs. DARPA
research runs the gamut from conducting scientific investigations in a laboratory, to building full-scale prototypes of
military systems. They fund research in biology, medicine, computer science, chemistry, physics, engineering,
mathematics, material sciences, social sciences, neuroscience, and other projects.

192015 CAA, supra note 4, at Div. C., Title 1l
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equipment layaway; and other expenses necessary for the
foregoing purposes . . . .”%

Missile Procurement: Used for the “construction, procurement,
production, modification, and modernization of missiles,
equipment, including ordnance, ground handling equipment, spare
parts, and accessories therefor . ... ” %

(¢D)] Note that missiles are a type of ammunition. DOD,
however, may not use the Ammunition Procurement
appropriation to buy missiles because Congress provides a
more specific appropriation to buy missiles — the Missile
Procurement appropriation.

2 Additionally, if DOD were to obligate all of the funds in
the Missile Procurement appropriation, it would still be
unable to use the Ammunition Procurement appropriation
to buy missiles, because Congress has specified the
maximum amount of money that DOD may obligate for
missiles in the Missile Procurement appropriation.

Other Procurement. There are several other procurement
appropriations given to the various services, including one for each
of the following: aircraft, missiles, Weapons & Tracked Vehicles,
and Shipbuilding and Conversion (Navy only). The language
utilized in each of these appropriations is similar to that utilized in
the Ammunition Procurement Appropriation above. There is also
a residual catch-all procurement appropriation entitled “Other
Procurement” which is used for “construction, procurement,
production, and modification of vehicles; . . . communications and
electronic equipment; other support equipment; spare parts,
ordnance, and accessories therefor; specialized equipment and
training devices . . . .”%

20 4.
2.

2.
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Military Construction (MILCON). Used for “acquisition, construction,
installation, and equipment of temporary or permanent public works,
military installations, facilities, and real property . .. ."*

Other Appropriations. Other than the 5 base DOD appropriations
(MILPER, O&M, RDT&E, Procurement, and MILCON), Congress
creates additional appropriations for other purposes on an annual basis.
For example, Congress annually provides a Family Housing
appropriation. This is used for “expenses of family housing for the
[Service] for construction, including acquisition, replacement, addition,
expansion, extension and alteration, as authorized by law . .. .”*
Family housing has its own separate appropriation and is not paid for
with the Service MILCON used to pay for construction related to the
DOD training and war-fighting missions. There are numerous additional
appropriations not discussed in this outline.

Investment/Expense Threshold: In each year’s DODAA, Congress provides an
exception to the normal fiscal law that dictates that investment items must be
purchased with procurement appropriations. The Investment/Expense Threshold
exception allows (not “requires” but see F.2. below) the DOD to purchase
investment items, not exceeding a certain threshold, with Operations and
Maintenance funds.?

The current threshold is $250,000.%° (Consolidated Appropriations Act,
2015, Pub. L. No. 113-235, Div. C., tit. VIII, 88031 (Dec. 16, 2014).

See also 10 U.S.C. 2245a (DOD may not use O&M to purchase any item
with a unit cost that is greater than $250,000).

28 2015 CAA, supra note 4, at Div. I., Title .

2% 2015 CAA, supra note 4, at Div. C., Title VIII, Sec. 9010.

26 Since 2008, Congress has allowed for an increase to $500,000 for Combatant Commanders engaged in
contingency operations overseas upon SECDEF approval. See, e.g. 2014 CAA, supra note 4, at Div. C., Title VIII
Sec. 9011. CENTCOM has historically received approval to use the $500,000 threshold in support of contingency
operations. However, this increased threshold requires a determination by SECDEF each fiscal year and the
determination does not always happen contemporaneously with the passage of the Appropriations Act. JAs must
verify that SECDEF has made the determination before advising that the increased threshold is in effect.
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2. As a result of this congressional authorization, there were two
appropriations equally available to fund investment items with a unit
cost of $250,000 or less — O&M or the respective Procurement
appropriations. The Election Doctrine of GAO’s 3-part Purpose test
required DoD to choose which appropriation to use — and be bound by
that choice. Inthe DOD Financial Management Regulation (FMR),
DoD elected the respective appropriation (O&M or Procurement),?’ but
with distinctions depending on the type of investment item. The chart
below summarizes DOD’s election:*®

Expense/Investment Cost Determination

Is the item a If Then If Then If Then
Centrally Yes | Isthisitem Yes | Is the item part of a full Yes | Classify as
Managed/ Asset purchase from funding effort?* Investment
Controlled Item? DWCF? _

No Classify as
Expense
No Classify as
Investment
No Is the unit cost Yes | Classify as
more than Investment

$250,000

No Classify as
Expense

* When intended for use in weapon system outfitting, government furnished material on new procurement

contracts or for installation as part of a weapon as part of a weapon system modification, major reactivation or
major service life extension.

2" Department of Defense Financial Management Regulation [hereinafter DOD FMR], vol. 2A, ch. 1, para. 010201.
D. Although the statute permits DOD to purchase investment items valued at $250,000 or less with O&M funds, the
DOD FMR goes a step further by re-defining items costing less than $250,000 as “expenses,” and directs the use of
O&M funds. For fiscal purposes, however, this re-definition has no practical effect on the fiscal analysis. Note that

the Appropriations Act states the threshold is “not more than $250,000” whereas the DOD FMR includes items that
“cost less than . . . $250,000.”

2DOD FMR, vol. 2A, ch. 1, para. 010201. F., available at:
http://comptroller.defense.gov/Portals/45/documents/fmr/\VVolume 02a.pdf; see also DFAS-IN Manual 37-100-13.
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3. Centrally Managed Items/Asset Control Items. The DOD FMR makes
an exception for equipment that is designated for centralized item
management and asset control.?® The type of funding used for centrally
managed items will depend on the item and program.

4, Defense Working Capital Funds (DWCF): A DWCF is a “revolving
fund,” a type of fund that Congress authorizes DoD to finance a cycle of
operations through amounts received by the fund.*® A DWCF allows
DOD (and subordinate units) to continually fund the DWCF from its
base appropriations, and the DWCF to use those funds permanently to
make purchases of certain equipment and spare parts for equipment
maintenance. Generally, DOD uses a separate DWCF for each type of
recurring equipment (and related spare parts). When a DOD unit orders
DWCEF equipment, they pay their O&M to the DWCF. The DWCF uses
these unit O&M funds to purchase a stock level of equipment and parts.

G. Systems and the Expense/Investment Threshold. Various audits have revealed
that local activities use O&M appropriations to acquire computer systems,
security systems, video telecommunication systems, and other systems costing
more than the investment/expense threshold.®! This constitutes a violation of the
Purpose Statute, and may result in a violation of the Antideficiency Act.

1. Agencies must consider the “system” concept when evaluating the
purchase of investment items (the system concept does not apply to the
purchase of expense items which are purchased with O&M regardless of
cost.) The determination of what constitutes a “system” must be based
on the primary function of the items to be acquired, as stated in the
approved requirements document.

% The DOD FMR defines Centralized Item Management and Asset Control as:

The management in the central supply system or a DoD-wide or Service-wide acquisition and
control system in which the manager has the authority for management and procurement of items
of equipment. This includes such functions as requirement determination, distribution
management, procurement direction, configuration control, and disposal direction. Asset control
includes the authority to monitor equipment availability and take such actions as necessary to
restock to approve stock levels.

DOD EMR, vol. 2A, ch. 1, para. 010224. Examples of Centrally Managed Items have included weapon
systems, vehicles, spare parts, etc. To find out if an item is centrally managed, check with your supply
section.

*DOD FMR, vol. 2A, ch. 1, para. 010107.B.54; see also 2015 Fiscal Law Deskbook, Chapter 7: Revolving Funds.

31 DOD FMR, vol. 2A, ch. 1, para. 010201.D.2.b.

2-14


http://comptroller.defense.gov/Portals/45/documents/fmr/Volume_02a.pdf
http://comptroller.defense.gov/Portals/45/documents/fmr/Volume_02a.pdf
http://comptroller.defense.gov/Portals/45/documents/fmr/Volume_02a.pdf

A system exists if a number of components are designed primarily to
function within the context of a whole and will be interconnected to
satisfy an approved requirement.

Agencies may purchase multiple investment end items (e.g., computers),
and treat each end item as a separate “system” for funding purposes,
only if the primary function of the end item is to operate independently.

Do not fragment or piecemeal the acquisition of an interrelated system
of equipment merely to avoid exceeding the O&M threshold.

Example: An agency is acquiring 200 stand-alone computers and
software at $2,000 each (for a total of $400,000). The appropriate color
of money for the purchase of the 200 computers is determined by
deciding whether the primary function of the computers is to operate as
independent workstations (i.e., 200 systems) or as part of a larger
system. If the computers are designed to primarily operate
independently, they should be considered as separate end items and
applied against the expense/investment criteria individually. If they
function as a component of a larger system (i.e., interconnected and
primarily designed to operate as one), then they should be considered a
system and the total cost applied against the expense/investment criteria.

H. Accounting Classifications: The DoD Financial Managers (accountants) assign
accounting classifications to each appropriation type to manage the DOD funds.*
Appropriation Army Navy Marine Corps Air Force OsD
Type
Military 21*2010 17*1453 17*1105 57*3500 N/A
Personnel
Reserve 21*2070 17*1405 17*1108 57*3700 N/A
Personnel
National Guard 21*2060 N/A N/A 57*3850 N/A
Personnel
Operations & 21*2020 17*1804 17*1106 57*3400 97*0100
Maintenance
Operations & 21*2080 17*1806 17*1107 57*3740 N/A
Maintenance,
Reserve

%2 This chart is derived from the archived version of the DOD FMR, vol. 6B, App. A. (October 2000).




Operations & 21*2065 N/A N/A 57*3840 N/A
Maintenance,
National Guard

Procurement, 21*2031 17*1506 57*3010 N/A
Aircraft

Procurement, 21*2032 17*1507 (not 17*1109 57*3020 N/A
Missiles separate — the

Procurement, 21*2033 combined N/A N/A

Weapons & appropriation is
Tracked entitled
Vehicles Weapons

Procurement)

Procurement, 21*2035 17*1810 57*3080 97*0300
Other

Procurement, 21*2034 17*1508 57*3011 N/A
Ammunition

Research, 21*2040 17*1319 57*3600 97*0400
Development,
Test, &
Evaluation

Military 21*2050 17*1205 57*3300 97*0500
Construction

Reserve 21*2086 17*1235 57*3730 N/A
Construction

National Guard 21*2085 N/A N/A 57*3830 N/A
Construction

* The asterisk in the third digit is replaced with the last number in the relevant fiscal year (e.g.,
Operations & Maintenance, Army funds for Fiscal Year 2015 would be depicted as 2152020).

21 0 2020 67 1234 P720000 2610 S18001

Agency 4, \
Fiscal Year

Type of Appropriation

Operating Agency Code

Allotment Number

Program Element

Element of Expense

Fiscal Station Number
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l. General Fund Enterprise Business System (GFEB). The Army has transitioned to
GFEB, which will modify the way information is captured, summarized,
reviewed, and presented. Among the changes is a new line of accounting (LOA).
Information can be found in the FY 2013Army Funds Management Data
Reference Guide, Ch. 4, available at the website for Office of the Assistant
Secretary of the Army (Financial Management and Comptroller). Below is a
comparison of the new LOA with the legacy LOA.

g . L A y ] E‘C"L/ g A
P D T P & S K &
& & 7 F A o 7

SN S S S

021 20201 1 D 09 131096 QLOG 2628 GRE1Z2340102003 A 0 521001

L Fiscal Station Number
— Cost Center
State Code
Mational Guard OA

GFEBS System Generated
—* Cost Element/ Commitment Item
* Functional Area

¥ Fiscal Year -

¥ Fund Type Designer

¥ supplemental Appr 1D = Fund

» Years of Availability
Appropriation _J
4 Cost Center and UIC iz not the same, Cost Centers will have UICs connected to it, but they are not equal

J. Earmarks. An earmark occurs when Congress designates a portion of an
appropriation for a particular purpose by way of legislative language within the
appropriation. See A Glossary of Terms Used in the Federal Budget Process,
GAO-05-734SP (Sept. 2005).

1. ‘Ceiling Earmarks’: In the 2014 Consolidated Appropriations Act, in the
Defense-Wide O&M appropriation, Congress gave the DOD
$30,824,752,000 for non-department O&M activities. It also told the
DOD that out of that amount, “not to exceed $15,000,000 can be used
for the Combatant Commander Initiative Fund.”*

% 2015 CAA, supra note 4, at Div. C, Title II.
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V.

2. ‘Floor Earmarks’: “not less than $35,045,000 shall be made available for
the Procurement Technical Assistance Cooperative Agreement
Program.”®*

3. Both of these provisions are examples of earmarks. The first is a
“ceiling” earmark, meaning the DOD may not spend more than
$15,000,000 for the designated purpose (Combatant Commander
Initiative Fund) but may spend less than that, whereas the second is a
“floor” earmark, meaning the DOD must spend at least that amount on
the designated purpose but may spend more.

IS THE EXPENDITURE OTHERWISE PROVIDED FOR IN A
SEPARATE APPROPRIATION?

A

If there is another, more specific appropriation available, it must be used in
preference to the more general appropriation. Use of Oil Spill Liability Trust
Fund for Administrative Costs of Processing Oil Pollution Act Claims, B-289209,
2002 U.S. Comp. Gen. LEXIS 145 (May 31, 2002); The Honorable Bill
Alexander, B-213137, 63 Comp. Gen. 422 (1984) (may not use O&M funds when
foreign assistance funds are available).

Example: The Air Force is planning to buy air-to-air missiles. Arguably, these
missiles are a form of “ammunition” enabling it to purchase the missiles with its
“Procurement, Ammunition, Air Force” appropriation. There is, however, a more
specific appropriation that the Air Force receives called “Procurement, Missiles,
Air Force” that should be used instead.

1. That a specific appropriation is exhausted is immaterial as to whether
funds may be transferred to that appropriation. Secretary of Commerce,
B-129401, 36 Comp. Gen. 386 (1956).

2. General appropriations may not be used as a back-up for a more specific
appropriation. Secretary of the Navy, B-13468, 20 Comp. Gen. 272
(1940); Architect of the Capital — Payment for Electrical and Security
Improvements, B-306284, Jan. 5, 2006, 2006 U.S. Comp. Gen. LEXIS
5.

¥ d.

2-18


http://gao.gov/products/470632%23mt=e-report
http://gao.gov/products/422734
http://gao.gov/products/468167
http://gao.gov/products/447948
http://gao.gov/products/A44478

3. This limitation applies even if a specific appropriation is included in the
more general appropriation or shares, in part, the same purpose as the
general appropriation. Secretary of the Interior, B-14967, 20 Comp.
Gen. 739 (1941); Dept. of the Navy — Settling Claims on Fraudulently-
Endorsed Checks, B-2422666, Aug. 31, 1993, 72 Comp. Gen. 295.

B. If there are two appropriations equally available:

1. The agency may choose either appropriation. Payment of SES
Performance Awards of the R.R. Ret. Board’s Office of Inspector Gen.,
B-231445, 68 Comp. Gen. 337 (1989); Dept. of Homeland Security —
Use of Management Directorate Appropriations, B-307382, Sep. 5,
2006, 2006 U.S. Comp. Gen. LEXIS 138. The agency’s discretion is
generally not questioned. Secretary of Agric., A-96689, 18 Comp. Gen.
285, 292 (1938).

2. Once the election is made, the agency must continue to use the selected
appropriation to the exclusion of any other until the end of the current
fiscal year. If the agency intends on changing the election, the agency,
at the start of the fiscal year, must notify Congress of the intent to
change for the subsequent fiscal year. See Funding for Army Repair
Projects, B-272191, Nov. 4, 1997; Dept. of Homeland Security — Use of
Management Directorate Appropriations, B-307382, Sep. 5, 2006, 2006
U.S. Comp. Gen. LEXIS 138. The election is binding even after the
chosen appropriation is exhausted. Honorable Clarence Cannon,
B-139510, May 13, 1959 (unpub.) (Rivers and Harbors Appropriation
exhausted; Shipbuilding and Conversion, Navy, unavailable to dredge
channel to shipyard).

3. If Congress specifically authorizes the use of two accounts for the same
purpose, the agency is not required to make an election between the two
and is free to use both appropriations for the same purpose. See Funding
for Army Repair Projects, supra; See also 10 U.S.C. § 166a (Combatant
Commander Initiative Funds are in addition to amounts otherwise
available for an activity).
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VI.

LEGISLATION IMPACTING THE USAGE OF AN APPROPRIATION.

A

Impacts Found Within the Actual Appropriation.

Within the actual appropriation, Congress often provides specific
direction on the uses to be made of that appropriation. For example, the
language utilized in the “Ammunition Procurement, Army”
appropriation, quoted on page 2-11 supra, narrowly defines the uses the
agency can make of that appropriation. Clearly, we cannot use it to pay
the salaries of military service members, even those who carry out the
ammunition procurement. Likewise, we could not use those funds to
buy engines for attack helicopters.

By contrast, the language utilized in the “Operation and Maintenance,
Defense-Wide” appropriation,® only broadly prescribes the uses the
agency can make of that particular appropriation. Thus, we can use it to
pay any expense not covered by a more specific appropriation so long as
we determine that expense is necessary and authorized by law.

Organic Legislation. Organic legislation is legislation that creates a new agency
or establishes a program or function within an existing agency. Principles of Fed.
Appropriations Law, vol. I, ch. 2, 2-40, GAO-040261SP (3d ed. 2004). While

organic legislation provides the agency with authority to conduct a program,
function, or mission and to utilize appropriated funds to do so, it rarely provides
any money for the agency, program, or activity it establishes.

Organic legislation may be found in appropriation acts, authorization
acts, or “stand-alone” legislation. It may also be codified or uncodified.

Example: 10 U.S.C. § 111 establishes the Department of Defense as an
executive department. Various statutes scattered mainly throughout
Title 10 of the United States Code establish programs or functions that
the department is to carry out. See e.g., 10 U.S.C. § 1090 (giving the
Secretary of Defense the mission to “identify, treat, and rehabilitate
members of the armed forces who are dependent on drugs or alcohol”).

% "For expenses, not otherwise provided for, necessary for the operation and maintenance of activities and agencies
of the Department of Defense (other than the military departments), as authorized by law, $30,824,752,000:
Provided, That not more than $15,000,000 may be used for the Combatant Commander Initiative Fund authorized
under section 166a of title 10, United States Code[....]” 2015 CAA, supra note 4, at DIV C, Title Il.
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C. Authorization Act.

1. An authorization act is a statute, passed annually by Congress that
authorizes the appropriation of funds for programs and activities. *°

2. There is no general requirement to have an authorization in order for an
appropriation to occur. By statute, Congress has created certain
situations in which it must authorize an appropriation. For example, 10
U.S.C. § 114(a) states that “No funds may be appropriated for any fiscal
year” for certain purposes, including procurement, military construction,
and/or research, development, test and evaluation “unless funds
therefore have been specifically authorized by law.” However, there are
no practical consequences if Congress appropriates funds without an
authorization anyway, as such a statute is “essentially a congressional
mandate to itself.” Principles of Fed. Appropriations Law, vol. I, ch. 2,
2-41, GAO-04-261SP (3d ed. 2004).

3. An authorization act does not provide budget authority. That authority
stems from the appropriations act.

a. However, Congress may choose to place limits in the authorization
act on the amount of appropriations it may subsequently provide.

b. In the alternative, Congress may also authorize the appropriation of
“such sums as may be necessary” for a particular program or
function.

Example: In Section 1063 of the National Defense Authorization
Act for Fiscal Year 2002, Congress provided as follows:

Section 3(e) of the Radiation Exposure Compensation Act (42
U.S.C. 2210 note) is amended to read as follows: ““(e)
APPROPRIATION. — (1) IN GENERAL.— There are
appropriated to the Fund, out of any money in the Treasury not
otherwise appropriated, for fiscal year 2002 and each fiscal year
thereafter through fiscal year 2011, such sums as may be
necessary, not to exceed the applicable maximum amount

% E.g., National Defense Authorization Act for Fiscal Year 2015, Pub. L. No., 113-291.
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specified in paragraph (2), to carry out the purposes of the Fund
(emphasis added).

Resolving Conflicts Between an Appropriation Act and an Authorization
Act. See generally, Principles of Fed. Appropriations Law, vol. I, ch. 2,
2-42 10 2-50, GAO-04-261SP (3d ed. 2004).

The general rule regarding statutory construction is “that statutes
should be construed harmoniously so as to give maximum effect to
both whenever possible.” Reduction of District of Columbia
Superior Court's Appropriations, B-258163, 1994 U.S. Comp. Gen.
LEXIS 746 (Sept. 29, 1994).

If there is an irreconcilable conflict between two statutes or if the
latter of the two statutes is clearly intended to substitute for the
prior statute, the more recent statute governs. The “intention of the
legislature to repeal must be clear and manifest” in either case,
however. Nat’l Assn. of Home Builders v. Defenders of Wildlife,
127 S.Ct. 2518 (2007); Posadas v. National City Bank, 296 U.S.
497, 503 (1936).

Differences in Amount. In general, Congress enacts authorization
acts before it enacts appropriation acts. Application of the above
rules will therefore usually result in the agency being able to use
the amount specified in the appropriation act, regardless of whether
it is more or less than what is in the authorization act.

Example 1: For FY 2012, Congress authorized the appropriation of
$30,529,232 to the Army for Operations and Maintenance, but
later actually appropriated $31,072,902 to the Army. The Army
may spend the entire $31,072,902 for Operations and Maintenance.

Example 2: For FY 2002, Congress authorized the appropriation of
$2,075,372,000 to the Army for the procurement of aircraft, but
later actually only appropriated $1,984,391,000 for aircraft
procurement. The Army may only spend the lower amount that
was appropriated.
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d. Differences in Purpose. An authorization act provision will not
expand the scope of availability of a particular appropriation
beyond what is permitted by the terms utilized in the appropriation
act. See generally, Principles of Fed. Appropriations Law, vol. I,
ch. 2, 2-51 to 2-52, GAO-040261SP (3d ed. 2004). An
authorization act may decrease the scope of availability of an
appropriation by placing further restrictions on the use of those
funds, however.

D. Miscellaneous Statutory Provisions.

1. Congress often enacts statutes that expressly allow, prohibit, or place
restrictions upon the usage of appropriated funds.

Example of Prohibition: 10 U.S.C. § 2491a prohibits DOD from using
its appropriated funds to operate or maintain a golf course except in
foreign countries or isolated installations within the United States.

Example of Authorization: 10 U.S.C. § 2261 permits DOD to use its
appropriated funds “to procure recognition items of nominal or modest
value for the recruitment or retention purposes.”

2. These permissions and restrictions may be either codified or uncodified.

3. The permissions and restrictions may also be either temporary or
permanent. If the restriction arises out of a provision in an appropriation
act that does not expressly state the duration of the restriction, an agency
may presume the restriction is effective only for the fiscal year covered
by the act. This presumption may be overcome if the restriction uses
language indicating futurity, or if the legislation clearly indicates its
permanent character. See Permanency of Weapon Testing Moratorium
Contained in Fiscal Year 1986 Appropriations Act, B-222097, 65 Comp.
Gen. 588 (1986) (indicating that a restriction applicable to “this Act or
any other Act” does not indicate futurity).

4, Locating Pertinent Statutes.
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a. The U.S. Code is broken down into titles which typically cover a
given subject matter area.

Example: Statutes pertaining to DOD are typically found in Title
10, so if you want to find a statute dealing only with restrictions on
DOD’s use of its appropriations, it will likely be found in Title 10.
Statutes dealing with all federal employees are generally found in
Title 5, so if you want to find a statute that might allow all
agencies to use their appropriated funds to pay for employee
benefits or training, you would probably start with Title 5.

b. You can run a general search on either a specialized legal database,
such as Westlaw™, or on the U.S. Code website (located at
http://uscode.house.gov/), or on Cornell University Law School’s
Legal Information Institute (located at
http://www4.law.cornell.edu/uscode/).

C. U.S. Code Annotated Index. This index contains a listing arranged
by subject of the codified U.S. statutes.

E. Legislative History.

1. Legislative history is any Congressionally-generated document related to
a bill from the time the bill is introduced to the time it is passed. In
addition to the text of the bill itself, it includes conference and
committee reports, floor debates, and hearings.

2. Legislative history can be useful for resolving ambiguities or confirming
the intent of Congress. However, Congress's “authoritative statement is
the statutory text, not the legislative history.” Exxon Mobil Corp. v.
Allapattah Services, Inc., 545 U.S. 546, 568 (2005).

3. If the underlying statute clearly conveys Congress’ intent, however,
agencies will not be further restricted by what is included in legislative
history. Intertribal Bison Cooperative, B-288658, 2001 U.S. Comp.
Gen. LEXIS 174 (Nov. 30, 2001); ANGUS Chem. Co., B-227033, Aug.
4,1987, 87-2 CPD { 127 (stating that “there is a distinction to be made
between utilizing legislative history for the purpose of illuminating the
intent underlying language used in a statute and resorting to that history
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for the purpose of writing into law that which is not there”); Navy — Re-
enlistment Gifts, 2006 U.S. Comp. Gen. LEXIS 165 (Use of legislative
history to “illuminate intent,” as opposed to “writing into the law that
which is not there.”); SeaBeam Instruments, Inc., B-247853.2, July 20,
1992, 92-2 CPD 1 30 (indicating that if Congress provides a lump sum
appropriation without statutorily restricting what can be done with the
funds, a clear inference is that it did not intend to impose legally binding
restrictions); LTV Aerospace Corp., B-183851, Oct. 1, 1975, 55 Comp.
Gen. 307, 75-2 CPD { 203 (indicating the Navy was not bound by a
provision within the conference report accompanying the 1975 Defense
Appropriations Act stipulating that adaptation of the Air Force’s F-16 to
enable it to be capable of carrier operations was the prerequisite for the
Navy’s use of $20 million in funds provided for a Navy fighter). See
also Arlington Central School District Board of Education v. Murphy,
548 U.S. 291 (2006) (rejecting claims for expert fees which were based
solely on legislative history and not mentioned in the statute under
which the claims were brought).

4, Legislative history also may not support an otherwise improper
expenditure. Alberto Mora, Gen. Counsel, U.S. Info. Agency,
B-248284.2, Sept. 1, 1992, 1992 U.S. Comp. Gen. LEXIS 1104 (agency
violated the purpose statute when it utilized construction funds to host an
overseas exhibit that should have been funded with salaries and
expenses funds where the agency had only received informal written
approval from the Chairmen of the House and Senate Subcommittees to
reprogram the construction funds into salaries and expenses funds).

VIl. OTHER DOCUMENTS IMPACTING THE USAGE OF AN
APPROPRIATION.

A. Budget Request Documentation.

1. Agencies are required to justify their budget requests. OMB Cir. No. A-
11, Preparing, Submitting, and Executing the Budget (August 2012).
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a.

a.

Within DOD, Volumes 2A and 2B of the DOD FMR provides guidance
on the documentation that must be generated to support defense budget
requests. These documents are typically referred to as Justification
Books, with a book generated for each appropriation. Within Volume
2A and 2B:

Chapter 2 deals with justification documents supporting the
Military Personnel Appropriations (“M documents”)(Vol. 2A).

Chapter 3 deals with justification documents supporting the
Operations and Maintenance Appropriations (“O documents”)(Vol.
2A).

Chapter 4 deals with justification documents supporting the
Procurement Appropriations (“P documents”)(\Vol. 2B).

Chapter 5 deals with justification documents supporting the
Research, Development, Test and Evaluation Appropriations (“R
documents”) (Vol. 2B).

Chapter 6 deals with justification documents supporting the
Military Construction Appropriations (“C documents”) (Vol. 2B).

The document is prepared by the actual end user of the funds and is
filtered through agency command channels until it is ultimately
reviewed by the Office of Management and Budget and submitted by the
President as part of the federal government’s overall budget request.

These justification documents contain a description of the proposed
purpose for the requested appropriations. Unless otherwise prohibited,
an agency may reasonably assume that appropriations are available for
the specific requested purpose.

Agencies generally place their past and current year budget submissions
onto the web.

The President’s overall budget materials can be found at:
http://www.whitehouse.gov/omb/budget.
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b. The Defense-wide budget materials can be found at:
http://comptroller.defense.gov/budgetmaterials/budget2014.aspx

C. The Army’s budget materials can be found at:
http://asafm.army.mil/offices/BU/BudgetMat.aspx?OfficeCode=12
00.

d. The Air Force’s budget materials can be found at:

http://www.saffm.hg.af.mil/budget

e. The Navy’s budget materials (overview) can be found at:
http://www.finance.hq.navy.mil/fmb/14pres/BOOKS.htm

f. The National Aeronautic and Space Administration’s budget
materials can be found at:
http://www.nasa.gov/news/budget/index.html

g. The Federal Aviation Administration’s budget can be found at:
http://www.faa.gov/about/budget/

h. The Environmental Protection Agency’s budget materials can be
found at: http://www.epa.gov/ocfo/budget/index.htm

I. The Department of the Interior’s budget materials can be found at:
http://www.doi.gov/budget/.

B. Agency Regulations. See generally, Principles of Fed. Appropriations Law, vol.
I, ch. 3, GAO-04-261SP (January 2004).

1. Background. When Congress enacts organic legislation establishing a
new agency or giving an existing agency a new function or program, it
rarely prescribes exact details about how the agency will carry out that
new mission. Instead, Congress leaves it up to the agency to implement
the statutorily-delegated authority in agency-level regulations.
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If an agency, in creating a regulation, interprets a statute, that
interpretation is granted a great deal of deference. Thus, if an agency
regulation determines appropriated funds may be utilized for a particular
purpose, that agency-level determination will normally not be
overturned unless it is clearly erroneous. Intertribal Bison Cooperative,
B-288658, 2001 U.S. Comp. Gen. LEXIS 174 (Nov. 30, 2001).

Agency-level regulations may also place restrictions on the use of
appropriated funds.

Example: Although the GAO has determined that all federal agencies
may purchase commercially-prepared business cards using appropriated
funds, all of the military departments have implemented policies that
permit only recruiters and criminal investigators to purchase
commercially-prepared business cards (everyone else within DOD must
produce their business cards in-house, using their own card stock and
printers). See AR 25-30, The Army Publishing Program, para. 7-11
(March 2006); DoD Instruction 5330.03, Defense Logistics Agency
(DLA) Document Services, (Feb. 8, 2006); AFI 65-601, vol. 1, para.
4.44 (Aug. 16, 2012); and Department of the Navy (Financial
Management and Comptroller) Financial Policy Manual, NAVSO P-
1000, Rev through Change 67, Dec 12, 2002.

By regulation, the DOD has assigned most types of expenditures to a
specific appropriation. See, e.g. DOD 7000.14-R, Vol.1, Ch. 1, and
DFAS-IN Manual 37-100-13, The Army Management Structure (August
2014). The manual is reissued every fiscal year.

Researching Defense Regulations.

The DOD and each of the services have a website containing
electronic copies of most of their regulations.

(¢D)] DOD Regulations: http://www.dtic.mil/whs/directives/.

2 Army Regulations: http://www.apd.army.mil/

(3)  Air Force Regulations: http://www.e-publishing.af.mil/.
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4) Navy Regulations: http://doni.daps.dla.mil/.

5) Marine Corps Regulations:
http://www.marines.mil/News/Publications/ELECTRONIC
LIBRARY .aspx.

b. JAGCNET. Those individuals with a Common Access Card may
conduct a search of the text of all publications contained within the
JAGCNET library of publications.

C. There is also a key word-searchable website dedicated to the DOD
Financial Management Regulation, DOD 7000.14-R (found at:
http://comptroller.defense.gov/fmr.aspx).

Case Law. Comptroller General opinions are a valuable source of guidance as to
the propriety of appropriated fund obligations or expenditures for particular
purposes. While not technically binding on the Executive Branch, these opinions
are nonetheless deemed authoritative. http://gao.gov/legal/index.html

VIIl. NECESSARY EXPENSE.

A

The Purpose Statute, 31 U.S.C. § 1301, does not require Congress to specify
every item of expenditure in an appropriations act. Congress, by implication,
authorizes an agency to incur expenses that are necessary and incident to the
accomplishment of an appropriations purpose. An appropriation for a specific
purpose is available to pay expenses necessarily incident to accomplishing that
purpose. U.S. Commodity Futures Trading Commission- Availability of the
Customer Protection Fund, B-321788, 2011 WL 3510145 (Comp. Gen.) (2011);
see also To The Secretary of State, B-150074, 42 Comp. Gen. 226, 228 (1962);
Major General Anton Stephan, A-17673, 6 Comp. Gen. 619 (1927); Department
of Homeland Security — Use of Management Directorate Appropriations, B-
307382, 2006 U.S. Comp. Gen. LEXIS 138.
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B.

In some instances, Congress has specifically authorized expenditures as
“necessary expenses” of an existing appropriation. See e.g., 10 U.S.C.

§ 2241(b) (authorizing DOD to use its appropriated funds for “all necessary
expenses, at the seat of the Government and elsewhere, in connection with
communication and other services and supplies that may be necessary for the
national defense”); 10 U.S.C. § 1124 (authorizing the Secretary of Defense to
“incur necessary expense for the honorary recognition of a member of the armed
forces” who increases the efficiency or improves operations); 5 U.S.C. 88§ 4503-
4504 (authorizing same for civilian employees).

The GAO applies a three-part test to determine whether an expenditure is a
“necessary expense” of a particular appropriation:

1. The expenditure must bear a logical relationship to the appropriation
sought to be charged. In other words, it must make a direct contribution
to carryout out either a specific appropriation or an authorized agency
function for which more general appropriations are available.

2. The expenditure must not be prohibited by law.

3. The expenditure must not be otherwise provided for; that is, it must not
be an item that falls within the scope of some other appropriation or
statutory funding scheme.

Principles of Fed. Appropriations Law, vol. I, ch. 4, 4-21, GAO-04-261SP (3d ed.
2004). See Presidio Trust—Use of Appropriated Funds for Audio Equipment
Rental Fees and Services, B-306424, 2006 U.S. Comp. Gen. LEXIS 57 (Mar. 24,
2006). The first prong of the “necessary expense” test has been articulated in
some other, slightly different ways as well. See Internal Revenue Serv. Fed.
Credit Union—Provision of Automatic Teller Machine, B-226065, 66 Comp.
Gen. 356, 359 (1987) (“an expenditure is permissible if it is reasonably necessary
in carrying out an authorized function or will contribute materially to the effective
accomplishment of that function”); Army—Availability of Army Procurement
Appropriation for Logistical Support Contractors, B-303170, 2005 U.S. Comp.
Gen. LEXIS 71 (Apr. 22, 2005) (“the expenditure must be reasonably related to
the purposes that Congress intended the appropriation to fulfill’). However, the
basic concept has remained the same: the important thing is the relationship
between the expenditure to the appropriation sought to be charged.
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The concept of “necessary expense” is a relative one. The GAO has never
established a precise formula for determining the application of the necessary
expense rule. In view of the vast differences among agencies, any such formula
would almost certainly be unworkable. Rather, the determination must be made
essentially on a fact/agency/purpose/appropriation specific case-by-case basis.
See Federal Executive Board — Appropriations — Employee Tax Returns —
Electronic Filing, B-259947, Nov. 28, 1995, 96-1 CPD { 129; Use of
Appropriated Funds for an Employee Electronic Tax Return Program, B-239510,
71 Comp. Gen. 28 (1991).

A necessary expense does not have to be the only way, or even the best way, to
accomplish the object of an appropriation. Secretary of the Interior, B-123514, 34
Comp. Gen. 599 (1955). However, a necessary expense must be more than
merely desirable. Utility Costs under Work-at-Home Programs, B-225159, 68
Comp. Gen. 505 (1989).

Agencies have reasonable discretion to determine how to accomplish the purposes
of appropriations. See Customs and Border Protection—Relocation Expenses, B-
306748, 2006 U.S. Comp. Gen. LEXIS 134 (July 6, 2006). An agency’s
determination that a given item is reasonably necessary to accomplishing an
authorized purpose is given considerable deference. In reviewing an expenditure,
the GAO looks at “whether the expenditure falls within the agency’s legitimate
range of discretion, or whether its relationship to an authorized purpose is so
attenuated as to take it beyond that range.” Implementation of Army Safety
Program, B-223608 1988 U.S. Comp. Gen. LEXIS 1582 (Dec. 19, 1988).
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IX. TYPICAL QUESTIONABLE EXPENSES.

A

Clothing. Buying clothing for individual employees generally does not materially
contribute to an agency’s mission performance. Therefore, clothing is generally
considered a personal expense unless a statute provides to the contrary. See IRS
Purchase of T-Shirts, B-240001, 70 Comp. Gen. 248 (1991) (Combined Federal
Campaign T-shirts for employees who donated five dollars or more per pay period
not authorized).

1. Statutorily-Created Exceptions. See 5 U.S.C. § 7903 (authorizing
purchase of special clothing, for personnel, which protects them against
hazards in the performance of their duties); 10 U.S.C. 8 1593
(authorizing DOD to pay an allowance or provide a uniform to a civilian
employee who is required by law or regulation to wear a prescribed
uniform while performing official duties); and 29 U.S.C. § 668
(requiring federal agencies to provide certain protective equipment and
clothing pursuant to OSHA). See also Purchase of Insulated Coveralls,
Vicksburg, Mississippi, B-288828, Oct. 3, 2002 (discussing the rules for
purchasing clothing); Purchase of Cold Weather Clothing, Rock Island
District, U.S. Army Corps of Eng’s, B-289683, Oct. 7, 2002 (unpub.)
(discussing all three authorities).

2. Opinions and Regulations On-point. See also White House
Communications Agency—~Purchase or Rental of Formal Wear,
B-247683, 71 Comp. Gen. 447 (1992) (authorizing tuxedo rental or
purchase); Internal Revenue Serv.—Purchase of Safety Shoes,
B-229085, 67 Comp. Gen. 104 (1987) (authorizing safety shoes); DOD
FMR vol. 10, ch. 12, para. 120220; AR 670-10, Furnishing Uniforms or
Paying Uniform Allowances to Civilian Employees, (1 July 1980).
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B. Food. Buying food for individual employees — at least those who are not away
from their official duty station on travel status — generally does not materially
contribute to an agency’s mission performance. See 31 U.S.C. § 1345 stating that
except as provided by law, an appropriation may not be used for subsistence
expenses at a meeting, but that this prohibition does not apply to expenses of an
employee of the government carrying out an official duty. As a result, food is
generally considered a personal expense. See Department of The Army—Claim
of the Hyatt Regency Hotel, B-230382, Dec. 22, 1989 (unpub.) (determining
coffee and donuts to be an unauthorized entertainment expense).

1. GAO-sanctioned exception where food is included as part of a facility
rental cost. GAO has indicated that it is permissible for agencies to pay
a facility rental fee that includes the cost of food if the fee is all
inclusive, non-negotiable, and competitively priced to the fees of other
facilities that do not include food as part of their rental fee. See Payment
of a Non-Negotiable, Non-Separable Facility Rental Fee that Covered
the Cost of Food Service at NRC Workshops, B-281063, 1999 U.S.
Comp. Gen. LEXIS 249 (Dec. 1, 1999).

2. Regulatory-based “Light Refreshments” Exception.

a. In a 2003 opinion, the GAO all but eliminated the “Light
Refreshment” exception by prohibiting agencies from paying for
refreshments given to any personnel NOT on travel status. See Use
of Appropriated Funds to Purchase Light Refreshments at
Conferences, B-288266, 2003 U.S. Comp. Gen. LEXIS 224, (Jan.
27, 2003).

b. This decision was somewhat reversed two years later in National
Institutes of Health - Food at Government-Sponsored Conferences,
B-300826, 2005 U.S. Comp. Gen. LEXIS 42 (Mar. 03, 2005)
(“NIH opinion”). In that case, the GAO authorized the use of
appropriated funds for light refreshments, even for individuals
NOT in travel status, under certain criteria.*’

%7 1)The meals are incidental to the conference or meeting; 2) attendance of the employees at the meals is necessary
for full participation in the conference or meeting; and 3) the conference or meeting includes not only the functions
(speeches, lectures, or other business) taking place when the meals are served, but also includes substantial functions
taking place separately from the meal-time portion of the meeting/conference. National Institutes of Health - Food
at Government-Sponsored Conferences, B-300826, 2005 U.S. Comp. Gen. LEXIS 42, at 3, (Mar. 03, 2005).
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C. The Department of Justice, Office of Legal Counsel (OLC)
prohibited the executive branch from following the NIH opinion.
OLC opined that “meetings” as used in 31 U.S.C. § 1345 included
formal conferences sponsored by government agencies and that
“subsistence expenses” included meals and light refreshments.*®
Therefore the 31 U.S.C. 8 1345 prohibits conference attendees,
who are from the local PDS area, from utilizing “light refreshment
exception.” The OLC opinion controls the activities of agencies of
the federal government even though it is more restrictive than the
opinions given by the GAO.

3. Statutory-based Exceptions.

a. Basic Allowance for Subsistence. Under 37 U.S.C. § 402, DOD
may pay service members a basic allowance for subsistence.

b. Meetings and Conferences. Under the Government Employees
Training Act, 5 U.S.C. § 4110, there is authority for the
government to pay for “expenses of attendance at meetings which
are concerned with the functions or activities for which the
appropriation is made or which will contribute to improved
conduct, supervision, or management of the functions or
activities.”

(¢D)] Conference Sponsored by Non-Federal Entities. Costs
associated with meals included in a conference fee can be
considered legitimate expenses of attendance under this
statute if: 1) the meals are incidental to the conference or
meeting; 2) attendance of the employees at the meals is
necessary for full participation in the conference or
meeting; and 3) the conference or meeting includes not
only the functions (speeches, lectures, or other business)
taking place when the meals are served, but also includes
substantial functions taking place separately from the meal-
time portion of the meeting/conference. See National
Institutes of Health — Food at Government-Sponsored
Conferences, B-300826, 2005 U.S. Comp. Gen. LEXIS 42
(Mar. 3, 2005).

%8 Use of Appropriated Funds to Provide Light Refreshments to Non-Federal Participants at EPA Conferences, 32
Op. Off. Legal Counsel 1, 5 (2007).
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¥ See Section 1X.C.3.h.

(2)

(a)

(b)

(©)

For purposes of this exception, the conference or
meeting must not be purely internal government
business meetings/ conferences. National Institutes
of Health — Food at Government-Sponsored
Conferences, B-300826, 2005 U.S. Comp. Gen.
LEXIS 42 (Mar. 3, 2005). Moreover, luncheons
disguised as meetings or conferences cannot utilize
5U.S.C. 84110. See B-215702, Mar. 22, 1985, 64
Comp. Gen. 406, 408. This authority does not
specifically authorize agencies to pay the expenses,
including food, of non-governmental employees.

As this authority is based on 5 U.S.C. § 4110, it
does not apply to military members (it applies only
to civilian employees). But see JFTR, ch. 4, para.
U4510, which authorizes military members to be
reimbursed for occasional meals within the local
area of their Permanent Duty Station (PDS) when
the military member is required to procure meals at
personal expense outside the physical limits of the
PDS.

The OLC opinion may impact the ability of a
civilian, who is not in a travel status, to utilize this
authority. See Section I1X.C.2.c. above.

Government Sponsored Conference. As part of the NIH
opinion, the GAO authorized agencies to pay for the
expenses, including food, of conference attendees from
other agencies, and even non-governmental organizations,
at “formal conferences.” National Institutes of Health —
Food at Government-Sponsored Conferences, B-300826,

2005 U.S. Comp. Gen. LEXIS 42 (Mar. 3, 2005).

(a)

As part of the decision, the GAO applied the same
5 U.S.C. § 4110 criteria® to “formal conferences,”
but also required sufficient indicia of formality
(including, among other things, registration, a
published substantive agenda, and scheduled
speakers), and stated that the conference must
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involve topical matters of interest to (and the
participation of) multiple agencies and/or
nongovernmental participants.

(b) The OLC opinion may impact the ability of an
agency to utilize this authority. See Section
IX.C.2.c. above.

€)) Army Directive 2014-01- Department of Army
Conferences (18 December 2013) sets down bright line
rules for conferences. Under these standards, it is much
hard to pay for any food at an approved conference.

Training. Under 5 U.S.C. § 4109 (applicable to civilian
employees), 10 U.S.C. 8§ 4301, and 10 U.S.C. § 9301 (applicable to
service members), the government may provide meals when it is
“necessary to achieve the objectives of a training program.” See
U.S. Army Garrison Ansbach- Use of Appropriated Funds to
Purchase Food for Participants in Anti-Terrorism Exercises, B-
317423 (Mary 9, 2009), Coast Guard—Meals at Training
Conference, B-244473, 1992 U.S. Comp. Gen. LEXIS 740 (Jan.
13, 1992); Use of Appropriated Funds to Purchase Light
Refreshments at Conferences, B-288266, Jan. 27, 2003, 2003 U.S.
Comp. Gen. LEXIS 224 (including a discussion of providing food,
in general, where it furthers the needs of the training program).

(¢D)] This generally requires a determination that attendance
during the meals is necessary in order for the attendees to
obtain the full benefit of the training. See Coast Guard —
Coffee Break Refreshments at Training Exercise — Non-
Federal Personnel, B-247966, 1993 U.S. Comp. Gen.
LEXIS 639 (Jun. 16, 1993). See also Pension Benefit Guar.
Corp. — Provision of Food to Employees, B-270199, 1996
U.S. Comp. Gen. LEXIS 402 (Aug. 6, 1996) (food was not
needed for employee to obtain the full benefit of training
because it was provided during an ice-breaker rather than
during actual training). In many GAO opinions, the
application of this rule appears to be indistinguishable from
the 3-part test for Formal Conferences and Meetings under
5 U.S.C. 8§4110.
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(2)

©)

(4)

This exception may even apply to non-federal employees if
they are necessary to the training and taking a lunch break
separately from the government employees would hurt the
training. See U.S. Army Garrison Ansbach- Use of
Appropriated Funds to Purchase Food for Participants in
Anti-Terrorism Exercises, B-317423 (Mary 9, 2009)
(stating that there was no objection if the Garrison
Commander involved in an anti-terrorism training exercise
determined that the provision of food to nonfederal
participants, including host national first responders,
allowed federal and nonfederal personnel to train to work
in a coordinated fashion without separating for food breaks,
as, most likely, they would in an actual antiterrorism
response).

The Training exception requires that the event be genuine
"training," rather than merely a meeting or conference. The
GAO and other auditors will not merely defer to an
agency’s characterization of a meeting as “training.”
Instead, they will closely scrutinize the event to ensure it
was a valid program of instruction as opposed to an internal
business meeting. See Corps of Eng’rs — Use of
Appropriated Funds to Pay for Meals, B-249795, 72 Comp.
Gen. 178 (1993) (determining that quarterly managers
meetings of the Corps did not constitute “training”).

This exception is often utilized to provide small "samples”
of ethnic foods during an ethnic or cultural awareness
program. See Army — Food Served at Cultural Awareness
Celebration, B-199387, 1982 U.S. Comp. Gen. LEXIS
1284 (Mar. 23, 1982). See also U.S. Army Corps of
Engineers, North Atlantic Division — Food for a Cultural
Awareness Program, B-301184 (January 15, 2004)
(“samplings” of food cannot amount to a full buffet lunch
and must be related to the culture being celebrated); AFI
65-601, vol. 1, para. 4.26.1.2.
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Award Ceremonies (for Civilian Incentive Awards). Under 5
U.S.C. 88 4503-4505 (civilian employees incentive awards),
federal agencies may “incur necessary expenses” including
purchasing food to honor an individual who is given an incentive

award.

1)

(2)

©)

Relevant GAO Opinions. Defense Reutilization and Mktg.
Serv. Award Ceremonies, B-270327, 1997 U.S. Comp.
Gen. LEXIS 104 (Mar. 12, 1997) (authorizing the agency
expending $20.00 per attendee for a luncheon given to
honor awardees under the Government Employees
Incentive Awards Act); Refreshments at Awards
Ceremony, B-223319, 65 Comp. Gen. 738 (1986) (agencies
may use appropriated funds to pay for refreshments
incident to employee awards ceremonies under 5 U.S.C. §
4503, which expressly permits agency to “incur necessary
expense for the honorary recognition . . . .”).

Relevant Regulations. Awards to civilian employees must
be made in accordance with 5 C.F.R. Part 451. Awards to
DOD civilians must also be done in accordance with DODI
1400.25, Volume 451 as well as DOD FMR, vol. 8, ch. 3,
para. 0311 (Aug. 1999). For Army civilians, the award
must also be made in accordance with AR 672-20,
Incentive Awards (1 April 2014) and DA Pam 672-20,
Incentive Awards Handbook (1 July 1993).

Military Awards. Food may also be provided at
ceremonies honoring military recipients of military cash
awards under 10 U.S.C. 81124 (Military Cash Awards),
which also contains the “incur necessary expenses”
language. However, military cash awards are very rare.
Typical military awards, such as medals, badges, trophies,
etc., are governed by 10 U.S.C. 8§ 1125 which does not
have the express “incur necessary expenses” language.
Therefore, food may not be purchased with appropriated
funds for a typical military awards ceremony.

Agencies that are authorized emergency and extraordinary expense or
similar funds may also use these funds to pay for receptions for
distinguished visitors. See discussion infra Part XI of this chapter for an
overview.
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C. Bottled Water. Bottled water generally does not materially contribute to an
agency’s mission accomplishment. It is therefore generally a personal expense.

1. GAO-Sanctioned Exception Where Water is Unpotable. Agencies may
use appropriated f