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ARMY RELATIONS WITE THE CONGRESS*
BY COLONEL JAMESK. GAYNOR"
I. INTRODUCTION
The founding fathers, in drafting the Constitution of the United
States, wisely provided for three branches of the federal government, each independent but with a system of cheeks and balances.
The Congress, which is the legislative branch, was &en the
power to declare war, to raise and support armies, to provide and
maintain a navy, to make rules for the government of the military
forces, and to organize and call into service the militia.' In
designating the President of the United States as the eommanderin-chief,P however, the military forces were placed in the exeeutive
branch of the government. Although commanded by the President, the military forces are dependent upon the Congress for
their existence, for the rules which govern them, and equally
important, for the money necessary to maintain them.
At one time the regulation of the military services by the Congrem included such minutiae as a provision that women may
accompany troops as laundresses but not to exceed four per eompany.' that one cook shall he authorized each company of less
than thirty men and two cooks for each company of more than
thirty men,' and that enlisted men shall be furnished tobacco by
commissaries not to exceed 1 6 ounces per month.'
The regulating of such details long since has been delegated to
the executive branch of the government. Nevertheless, the Congressional regulation of the military services still is quite extensive, as evidenced by the 5 9 5 pages of title 10 of the United
States Code when the codification was enacted in 1956,1 with the
supplementary codification of 1 9 5 8 requiring 106 additional pages
of the Statutes a t Large.7
*The opinlena and oonolusiona presented herein are thoae of the author and
do not nece~aarily repiesent the dews of The Judge AdvDeste General'@
School nor m y other gosernmentsl agency.
**JAGC. U. S. A m y ; Member, Board of Rev%w No.3, Office of The Judge
.4droeste General; formerly Chid oi the Le 'slatis8 Diviialon in the OMee of
the Chief oi Legillative Liaison, Oace of tre Secretaq of the Arm?, July
18Sl-Auguat 1850; B.S.,J.D., Indians Uniseraity; LL.M., SJ.D., The George
Wnahlnpton Uniwraity; member of the Indiana bar.
I u s . const. art. I, D 8.
1 I d . art. 11, $2.
8 Rev. Stat. $ 1240 11876).
( I d . $ 1233.
6 I d . D 1149.
8 7OA Stat. 1 (1968).
7 I2 Stat. 1437 (1868).
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11. LEGISLATIVE LIAISON
The President of the United States has a duty to recommend to
the Congress such measures "as he shall judge necessary and
expedient."n To assist the President in performing this duty,
each principal agency of the executive branch of the Government
has an office or personnel responaible for legislative liaimn.8 These
functions may be performed by one or a few people in some
agencies whereas in the larger agencies, such as the military departments, the legislative liaison offices may have several divisions
performing different functions.10
Just as the primary mission of a military organization is to win
in battle with a minimum of lass, the primary misaion of legislative liaison is to assist the Congress in such a way that needed
legislation wiil be enacted and proposals which me harmful will
be defeated. In accomplishing this mission, the Congress must be
kept informed and a favorable atmosphere must be maintained.
The Army has a Chief of Legislative Liaison," the S a v y has a
Chief of Legislative Affairs, the Air Farce hits a Director of
Legislative Liaison, and there is an Assistant to the Secretary of
Defense for Legislative Affairs12 although some legislative functions are performed in the Department of Defense General Counsel's office. The legislative liaison offices of the services have some
differences in internal organization but the same general functions
must be performed. There must be a central point of contact
for Congressional reactions; the legislative program must be
formulated and administered; the views of the military departments must be expressed concerning bills which have been introduced, where such vievs are requested by Congressional committees; legislative counsel must be provided for witnesses who appear
before Congressional committees; the Congress must be made
aware of military policies, objectives, and requirements: inquiries
from Members of Congress must be answered; and escort officers
must be provided f a r Members of Congress o r Congressional staff
members who visit military installations. Furthermore, the military secretariat and the military ataffs must be kept informed of
Congressional matters, and Congressional implications must be
considered in the planning and formulation of military policy.
e Re8pmiible ior legidative liaison iar President Eisenhower ve1e Maj.
Gen. Wilton B. Pereons, USA-Ret., formerly Army Chiei a i Legislative
Liaison, and his deputy, Cal. Bryce K.Harlow, USAR.
IO See Keiauver, EzicutiucCongrCBeional Liaison, 288 Annals of The
American Academy oi Political and Soeisl Science 108 (1813).
11 Par. 15. AR 10-5. 22 Ill87 1857. as amended by Chanee 4, 10 July 1959;
AR 1-20,24 Jan 1956.
11 DOD Directive 5105.13, 10 Aug 1957
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There is one important exception in the responsibilities of the
legislative liaison offices. In the Office of the Secretary of Defense
and in each of the military services, i t is the Comptroller who is
responsible for all appropriations bills and all liaison with the
Committees on appropriations. With respect to appropriation
matters, the Comptroller offices perform functions which correspond to those of the legislative liaison offices.
An example of legislative liaison during the Revolutionary War
is reported to have taken place early in 1781 when General ‘%ad
Anthony” Wayne and six regiments of Pennsylvania troops
marched to Princeton and camped while negotiating with the Continental Congress, then sitting at Philadelphia, about back pay
and discharges for those who had served three years.
Responsibility for Army relations with the Congress was
assigned in 1918 to the War Plans Division of the War Department General Staff. In 1921, the position of Deputy Chief of Staff
was created and among the duties was responsibility for legislative
matters. Also created was an advisory council to consider legislative recommendations of the War Department General Staff and
submit them to the Secretary of War. A branch was created in the
office of the Deputy Chief of Staff to act 88 a clearing house for
all legislative proposals, and this branch was reconstituted in
February 1931 as the Budget and Legislative Planning Branch.
With the reorganization of the War Department in 1942, a Legislative and Liaison Division wa8 created as a staff agency of the
War Department,l3 and the division was placed under the supervision of the Chief of Information in the office of the Chief of Staff
in 1948.14 The Office of the Chief of Legislative Liaison was
created in February 1950, removed from the supervision of the
Chief of Information and placed directly under Chief of Staff
supervision.16 The ofice was transferred in February 1956 from
the Army staff to the office of the Secretary of the Army.18
The present Chief of Legislative Liaison is a major general l7
and the deputy is a brigadier general.lB In addition to an executive
WD Cir. 69, 1842.
DA Cir. 342,1948.
DA Cir. 12, 1850.
Gen. Order 16, 1856.
l i Maj. Gen. R. L. Vittrup became Chief of Legirlative Liaison in Augvst
1969. Hi8 piedefeiiom were Maj. Gem. Wilton B. Persons, Dee. 1041July
1848; Maj. Gen. Clark L. Ruffner, Jvly 1948-Aug. 1960; Maj. Gen. Miles
Reber, Aug. 1850-Sept. 1953; Brig. Gen. (later, M . 4 Gen.) Clarence J.
Hawk, Jr., Oet. I S 6 S J u l y 1866; Brig. Gen. Joseph E. Bastion, Jr., acting,
July-Oct. 1966; and Mai. Gen. J. H. Miehaeiis, Nov. 1868-Aug. 1868.
lsBrig. Gen. H. A. Gerhardt became Depub Chief of Legislative Liaison in
November 1968, succeeding Brig. Gen. C. G. Dodge who was promoted to
major general and assumed command of the 1st Caval- Division in Korea.
A W lSlSB
S
18
14
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and an administrative office, there are five divisions in the OWce
of the Chief of Legislative Liaison. The total strength authoriration is thirty officers and forty-eight civilians. Officers amigned
to the Legislative Division and the Congressional Investigations
on are judge advocates: ail other officers are selected from
the line.
The Legislative Division has administrative responsibility for
the Department of Defense Legislative Program within the Department of the Army, provides legislative counsel for Army
witnesses who appear before Congressional committees to testify
concerning legislative proposals, has administrative responsibility
for the expression of military views upon legislative proposals
introduced into the Congress where such views are requested by
Congressional committees, monitors legislative hearings which
are of interest to the Army, and prepares fact sheets with respect
to important legislative proposals which are of interest to the
Army. An exception to the foregoing is any matter relating to
an appropriations bill or a Committee on Appropriations, which
is a Comptroller responsibility,
The Congressional Investigations Division monitors investigative hearings and provides counsel for Army witnesses called upon
to testify before Congressional committees on investigative matters. A Congressional committee has investigative power because
legislation may result from the investigation. So long as B matter
is in the investigative state, the Congressional Investigations
Division has monitoring responsibility, but when a numbered biii
or resolution is introduced, the responsibility is transferred to the
Legislative Division.
The Congressional Liaison and Inquiry Division maintains per.
aonal contact with individual Members of Congress to keep them
informed of Army policies and requirements and provide answers
to their inquiries. This division maintains an office in the Senate
Office Building and another in the House Office Building to which
Congressional inquiries may be directed. It provides an escort
officer if a Member of Congress or a Congressional committee
visits an Army instsilation. During the fiscal year ending June SO,
1960, escort officers were provided for 129 separate trips involving more than 150 Members of Congrew and more than 100 Con.
gressional staff members. Along with the Special Operations
Division, the Congressional Liaison and Inquiry Division provides
replies to the numerous inquiries which are received from Members of Congress. The number of communications received from
Xembers of Congress which must be answered is very large. I n
1959 there were some 41,000 written inquiries, 76,000 telephonic
1
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inquiries, and more than 46,000 verbal inquiries to liaison officers
from Members of Congress. In addition, there were over 4,000
written inquiries and more than 6,000 telephonic inquiries from
Congressional Committees.
The Special Operations Division answers Congressional inquiries and provides information to Members af Congresa and
Congressional committees. Its functions are distinguished from
similar functions of the Congressional Liaison and Inquiry
Division according to the subject matter involved.
The Plans and Projects Division participates in Department of
the Army planning to insure that legislative or other Congressional
implications are considered, performs overall planning functions
for the Chief of Legislative Liaison, maintains the research files
which are necessary ta the operation of legislative liaison, maintains a achedule of Congressional hearings, and has administrative
responsibility for the trarel of Congressional personnel to Army
installations.
The legislative liaison offices of the other services are so organized a s to provide for the accomplishment of all of the foregoing
functions. The Navy has a Congressional Legislative Division, a
Congreesional Liaison Division, a Congressional Investigation8
Di\,ision, a Congressional Information Division, and a special
projects unit. The Air Force has a Congressional Committee
Division and a Congressional Inquiry Division, n i t h Senate and
House liaison offices operating apart from either division. I n the
Office of the Secretary of Defense, liaison functions are performed
by the Assistant to the Secretary for Legislative Affairs, and the
administering of the legislative program and expressing military
views on bills are functions of the Legislative Reference Service.
The latter operates in the office of the General Counsel.
In performing their functions, legislative liaison personnel must
be mindful that there is no chain of command in the Congress such
as exists in the military structure. The leaders in Congress may
h m e influence and they may be persuasive but they have no power
of command. The decisions which are made in the legislative
precess a r e group decisions. Therefore, many decisions are the
result of compromise. It may be necessary to accept amendmenta
to a proposal in order to get the suppart of Borne member8 of the
body. When legislative counsel learn8 of a proposed amendment,
he must quickly evaluate it to determine whether it will be harmful
to the military service, and if 80, the extent to which it will be
harmful. I t may be possible to persuade the leadership that the
amendment should not be adopted. If i t appears that the measure
cannot be adopted without the amendment, a determination must
,eo * m e
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be made as to whether it would be better to hare the measure
defeated than adopted w,ith the amendment. This is illustrative of
the many problems which legidative liaison personnel face in the
performance of their duties.
111. THE LEGISLATIVE PROGRAM

Each year the Department of Defenae formulates a legisiative
program which includes legislative proposals recommended by the
Secretary of Defense or the military services. The number of
proposals on the program varies from year to year: there may be
a8 feiv a s 60 or as many a8 160, Some are extremely impartant
while others may be less important, but, needless to say, each
program proposal is of great interest to those affected by it. The
military pay proposal was important in 1958 and the extension
of selective service w a important
~
in 1969. Each year conaiderable
attention must be given to the lfilitaw Construction Autharization Bill.lQ
Congress cannot appropriate money unless there first has been
authorizing legislation. The annual appropriations for military
pay, operations, and maintenance are authorized by permanent
legislation, but military construction requirements Vary from year
to year. Planned construction by all of the militsry services is
included in one bill with different titles for the Army, Navy. Air
Force, and reaerve components. If the Army wishes to construct
barracks a t a post which it is estimated will cost $100,000,
authorization for the construction must be given by an authorizing
act, and the funds then must be appropriated by a separate act.
The appropriations act cannot provide a greater amount than that
which is in the authorizing legislation.
The Department of Defenae Legislative Program is formulated
from the recommendations of the military services and the various
offices directly under the Secretary of Defense. 2o Instructions a r e
issued prior to mid-summer of each year with respect to the follow
ing year's program. A Department of the Arms directive sets
forth the mechanism within the Aimy for having a proposal
recommended for the legislative program.21 Far example, if the
I I A i m nee 8 412(b) of the act of Angust 10,1959, 7s Stat. 302 (19591,
which provider: "No fvnds may be appwprmted after December 31, 1980,
to oli for the use of any armed form of the United Statea f o r the procurement
of aircraft, m i d l e ~ or
, naval veraels unless the appropriation of such fvnda
has been authorized by lagirlstion enacted after such date?'
1 0 DOD Directive 6500.1, 1 Oct 1951, 18 the basic directive w o n the subject.
Far a dlseuPsion, see Bsrtimo, Legialativs P r o p o d s f r a within tha Department of Defense,JAG Journal [Navy], Oet 1959, p. 9. Also see DOD Direecive i 6 @ @ . 4 ,Oet
2 1957.
? L DA Yema 340-6, 11 Oet 1955, with Change 1,21 Feb 1966
0
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Deputy Chief of Staff for Personnel believes that the Congress
shouid provide a new enlisted grade structure, his office will outline a legislative proposal and obtain the concurrence of all interested Army staff agencies, including The Judge Advocate General
f a r legal implications, the Comptroller f a r fiscal implications, and
the Chief of Legislative Liaison for legislative implications. Legislative drafting service is provided by The Judge Advocate General, and the Chief of Staff must recommend approval by the
Secretary of the Army. The Chief of Legislative Liaison sends
the proposal to the appropriate Assistant Secretary of the Army
for approval by the Secretan., obtains the concurrence of the Navy
and Air Farce, and then sends it to the Secretary of Defense for
his approval. Thereafter it must have the approval of the Bureau
of the
which coordinates it with any other affected
agencies of the executive branch of the Government.e8 Upon the
receipt of Bureau of the Budget approval, the proposal is sent
to the presiding officers of the Senate and House with requests for
enactment.
Proposals which are a part of the Department of Defense
Legislative Program form but a small proportion of the bills
introduced during a session of Congress, which, in one way or
another, may hare military implications. When a bill or resolution is introduced and is referred to a Connressional committee,
the committee almost invariably will send 8 copy to each agency
of the executixw branch which will be affected by it with a request
for its views. In the course of a session of Congress, there will be
perhaps 2,000 introduced in which the views of the militaly
services will be requested. The committee normally sends a, request for views to the Secretary of Defense, and in most cases his
officewill assign "reporting action," as it is known, to the military
service having primary interest in the subject matter.24 Some of
the reports upon bills are prepared in the Office of the Secretary
of Defense and concurrence of the services is requested. If one of
the services prepares the report, it must obtain concurrence from
the other services and Department of Defense approval. I n any
case, the views expressed must have Bureau of the Budget ap11 Bureau of the Budget, Cir. Po.A-10, revired 16 June 1060.
2 8 Discussed in Cook, DOD Legialativs Propasal~and the B u ~ e a u of the
B u d g e t , JAG Jaurnsi [Navy], Oet 1059, p. 13.
24 See DA Memo 1-27, 8 May 1959, for poiicy guidsnw in furnishing infarmation to Congresiional Committees; DA Memo 340-6, 11 Oet 1965, with
Change 1, 21 Feb 1056, for the mechanics of preparing reports: DA Memo
340-7, 3 May 1057, f o r responsibilities and channels in eonneetion with Con.
grersianal correiipondenee; DA Memo 340-16. 1 Aug 1958, with Change 2,
18 June 1960, for guidance in the preparation of fact sheets and svmmary
sheets; and DA Xema 330-10. 15 July 1957, relating to the furnishing of
ciassined informstian to Congremianal eommdtees.

A 0 0 11188
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prowl although in a rare case a committee will request that action
be expedited and not await Bureau of the Budget approval. In
such B case the report will include a disclaimer, stating that the
views expressed have not been approved by the Bureau of the
Budget.
I.!'

THE INDIVIDUAL AXD CONGRESS

A member of the military service may have contact with one
or more Members of Congress in various ways. He may be
assigned the task of replying to a Congressional inquiry. His
organization may be visited by a Member of Congress or by
members of a Congressional committee. He may, when in Washington, call upon his Congressman, He m a s write to his Congress.
man and request intervention in an 0fficia.l matter. He may testify
before a Congressional committee, either as an official representative of the Department of the Army or upon request of the committee because he is known to have knowledge of a subject under
consideration.
Thousands of inquiries are received each year from Members of
Congress by Army Legislative Liaison, and many others are sent
directly to miiitary organizations by Jfembers of Congress or are
forwarded by Headquarters Department of the Army for direct
reply. Although in a rare case a Member of Congress may express
indignation at an alleged injustice, such is the exception. In moat
cases, the Member of Congress will have received B letter from a
constituent asking that he "do something" about a situation with
the expectation that Congressional "pressure" will be exerted to
produce results. While the Members of Congress recognize that
a large number of the complaints they receive are without merit,
they nevertheless are not fulfilling their function of representing
their eonatituenta if they do not a t least make an inquiry. They
cannot disregard very many such letters if they expect to be
re-elected. Whether the Member of Congress simply has requested
information or whether, in the rare case, he has caustically inferred that the military service was wrong, each reply must follow
the same rules.
A reply to a Congressional inquiry should state facts unless it
involves classified information, and in that case, guidance should
be sought from the Chief of Legislative Liaison.26 If a particular
law or regulation provides the answer, it should not only be cited
but there should be sufficientexplanatory matter to show its application. A letter which states that action was taken "in accordance
with existing law and regulations" really gives no answer; such
26

8

See

DA Memo 540-7 and DA Memo 580.10, arpra nota 24.
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language may even give the impression that the applicability of
the law or regulation is open to question. The letter must be
courteous. and it must be so phrased that there will be no objection
to the Member of Congress sending a copy of it to the constituent
who inquired. As a matter of fact, in a large number of cases,
the Member of Congress will send a copy of the reply to his constituent to show that he has inquired about the matter. I n composing a reply to B Congressional inquiry, the writer should
visualize the recipient's paint of view. He should consider how
he would react upon receiving the letter if he were the Member
of Congress or the constituent.
When a Member of Congress or a Congressional committee visits
a military organization, advance notice usually is given and there
usually is an escort officer from Army Legislative Liaison. Guidance will be provided by the escort officer if the opportunity
presents itself. There are certain rules which must be followed,
however, not only by the commander and officers of the organization visited but also by the troops. A member of a congressional
committee staff or of a Member of Congress' personal staff may
not appear to have as much prestige as a Member of Congress,
but such persons perform important functions in the legislative
process and should receive sub8tantiaIiy the same courtesies a s
the Member of Congress if the visit is of an official nature. The
Congressional risitor may visit the military organization upon
invitation of the commander, for example, to deliver an address
or to attend an official function. I n such a case the visitor should
be treated as a distinguished guest, and the courtesies to be
extended should follow a rule of prudence similar to that which
exists in civilian life.
If the Congressional visitor is not an invited guest, it should not
be assumed that he is an a pleasure visit at the expense of the
taxpayers, despite an occasional newspaper article which is critieal
of so-called "junkets." A Member of Congress or a staff member
is not permitted to make an investigatory trip unless it is authorized by the chairman of the committee which he represents. If he
is authorized by the committee to make the trip, he is an official
representative of that committee and is required to report his
findings or conclusions to the committee upon completion of the
trip.
I t should be recognized that Congressional visitors ususlly are
excelient judges of human nature or they would not be holding the
places in the federal government which they hold. Any attempt to
overwhelm them-r
in soldier's language, to give them a "snow
job"--will not likely create the intended impression. Although
A M PBLlS
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one should be courteous to the Congressional \hitor, he need not
be servile; he may be forceful without deference. The classification of security information which may be given the Congressional
visitor usually will be available beforehand, but even if the visitor
is entitled to receive certain classified information, he should be
told a t the time that it is classified. It never is safe to underestimate the knowledge of the Congressional visitor, yet it should
not be taken for granted that the visitor will know all details of
that which is the subject of the inquiry. One who is discourteous
to a Congressional visitor, or loses his temper, or is not prompt,
is not a credit to the military service. Above all, those in the field
should keep the Chief of Legislative Liaison informed of all matters relating to Congressional visits and visitors since the Legis.
Intire Liaison office can be of considerable assistance.
The member of the military service, particularly the officer, who
is stationed in Washington or who visits Washington is encouraged
to call a t the office of hi8 Congressman and sign the visitor's
register. He may not be able to talk with his Congressman, for
the Members of Congress are busy; he may only have a chance
for a f e u words with the administrative assistant. There is
scarcely a Member of Congress, however, who is not pleased when
one of his constituents pays a "courtesy call" at his office, and the
member of the military service who does so may create an excellent
impression f o r the service. One should not insist upon seeing the
Congressman unless encouraged to do 80 by members of the
Congressman's staff. If he does have an opportunity to talk with
the Congressman, he should remember that Members of Congress
are busy: one should confine his visit to five or ten minutes unless
the Congressman insists that he remain longer.
Each member of the military service is guaranteed three courses
of action if he feels that he has a complaint which cannot be
adjusted in the normal couwe of command, or which he feels will
not be adjusted. He may visit a chaplain, he may complain to an
inspector general, or he may write to his Congressman. Although
the number of officers who become so indignant that they write
their Congressman is very few, the problem may arise as ta the
course of action to be taken vhen an enlisted member of the
service writes to his Congressman. Unfortunately, an officer may
learn of this only when he receives a letter through military channels informing him that he is the subject of the complaint.
I t is well to know the law and the Army Regulations applicable
to letters to Members of Congress. The traditional prohibition,
known for so many years, ha8 ceased to exiat. The present statute
upon the subject is as follows:
10
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"Xo person may restrict any member of an armed force in communicating with B Member of Congress,unless the communicatlan is unlawful
or violates a regulation neeeesaw to the aeeurity of the United Statea.'QG

The implementing Army Regulation is in substantially the same
language:
"Yiiitary personnel of the Army may communicate with any member,
or committee of Congress on any subject, except when the eommuniestion
is uniaatul, or is in violation of B regulation neeeasaw to the security of
the United Ststes."27

A member of the military service is not permitted to communicate classified security information to anyone, even B Member of
Congress, unless he is authorized to do so by proper military
authority. An example of an unlawful communication not involvins classified security information is one which is libelous or
slanderous. Members of Congress have an immunity from actions
in libel or slander f a r anything said an the floor of either house,Pn
and this has been extended by interpretation to those who, within
the scope af their official duties, give information to Congressional
committees upon committee request.2o However, an individual
cannot avoid liability for a libelous or slanderous statement for
the sole reason that it was written or spoken ta a Member of
CO"pE2S.

The Proportion of Army officer8 who at Some time may be called
upon to testify before a Congressional committee is relatively
small. Nevertheless, during a session of Congress, dozens of Army
officers appear as witnesses before Congressional committees. A
general or field-grade officer may be selected to present the Army
view8 in support of or in apposition to a bill or with respect to a
matter under investigation. If the matter is of sufficient importance, however, this duty may devolve upon a civilian official in
the office of the Secretary of the Army, such as the Secretary
himself, the Under Secretary, an Assistant Secretary, or one of
their deputiec. If the matter under consideration is broad in scape,
one or more Army officers may accompany the principal witness
as support witnesses. They are available to asaist the principal
witness by providing information upon request, or if there is a line
of queationing inrolving details, the testimony may be given by
the mpport witness. The individual who is selected as a witness
t o rewesent the Armv will be Dravided guidance by the Office of

MILITARY LAW REVIEW
the Chief of Legislative Liaison (or the Comptroller, if the appearance is to be before an Appropriations Committee), The require.
ments for Army personnel who appear as witnesses before Congressional committees are set forth in Army directives.30 Theae
should be followed, and notification should be given to the Chief
of Legislatitw Liaison of an expected appearance before a Congressional committee unless the requirement for the appearance
emanated from his office. In any event, the Legislative Liaison
office has experienced legislative counsel who will assist Army
witnesses who appear before Congressional committees. Only the
very imprudent will neglect to utilize their services.
I n a rare case, an individual member of the service-officer or
enlisted-may request that he be heard by a Congressional committee upon a particular matter. The following is provided by
Army Regulations:
"It is the policy of the Department of the Army to make the maximum
i n f o m a t i a n available ta eongreisional committees BLI to ita operations and
activities, s u b j e t to the pmvisims of AR 880-6 [wheh deal p i t h claaaifled
mformation]. When requested ta appear before B committee of Congress,
military personnel of the A r m s will effect coordination with the Chief of
L e g i d a t h e Liaison, Omee, Seeyetan of the Army (or the Camptroller of
the Army an mattem pertaining to BPProPriations) for guidance or
asbi~tanee8 %deemed nccessary?'8~

Unless a person is known to have peculiar knowledge of B
particular matter, he is not encouraged to volunteer aa a witness
if he has not been selected to appear as an official representative
of the Army. If the individual volunteers to testify far his own
purpose and is stationed some considerable distance from Washington, he may be expected to take leave and make the trip to
Washington at his own expense unless some obvious advantage
to the Committee or to the Army is apparent.

V. CONCLUSION
There can be no doubt that proper Congressional relations are
extremely important to the Army. Although the Chief of Leais80 D A Memo 1-24, 17 Feh 1959. The Comptroller of the Army har issued
B pamphlet ta provide guidance f o r appesranee~ before the Committee on
Appropriations. A splendid article by m e of the counsel of the House Committee an Aimed Semieea is Blandford, Testifrinr Before Congrrsnonai
Committeea, 81 U.S. Naval Institute Proceedings 295 (19553. Also ~ e el o t t ,
Tratifyrng Before a C o w m a a i a n r l Committos, JAG Journal [Navy], Oct

1469 n 71
8 1 Subpar. 16b, A R 600-10. 19 Dee 1958. The pmor regulation, subpar. 16).
AR 600-10, 15 Dec 1953, provided: "Except when wmmoned or requested b
a p p e a r , , . n o military pernonnel on active duty will appear before eommitteer
of Conpresa unless avtharized or directed by the Secretary of the A m y . "
For an interpretation of t h i i regulation, lee JAGA 195514635, 18 May 1955.
For an interpretation of the regulation in eRect p m r t a t h a t time (par. l b ,
AR 600-10, 10 Nav 1950), see SAGA 195117039, 27 Nav 1951.
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lative Liaison has a primary responsibility for Congressional relations, any member of the service may a t some time or another be
in a position to enhance or harm those relations. The member of
the military service who has occasion for contact with the Congress or a Member of Congress would do well to seek and follow
the guidance of the Office of the Chief of Legislative Liaison.
One who is not familiar with the Congress may have the impression that Ham Fisher's characterization of Congressman Weidebottom, AI Capp's characterization of Senator Phogbound, and
Lichty's characterization of Senator Snort in the comic sections
of the newspapers are typical. The one who is familiar with the
Congress can give assurance that nothing could be farther from
the truth.
Since there are 531 members of the Congress, there are varying
personalities and backgrounds.32 Some are jovial, some are
friendly, and some are irascible. BY and large, they are a sincere
group who work f a r longer hours than probably would be required
in their professions or in industry and who, despite varying shades
of political belief, have the welfare of the country a t heart. Each
has attained a measure of success or he would not have been
elected to Congress. More than four-fifths of the group must seek
re-election every two years, if they expect to remain in Congress.
Even should the voters make a mistake upon one occasion and
elect a leu-than-able man or woman, they are not likely to repeat
the mistake. In a democracy such as ours, few things can remain
hidden.
The Members of the Congress of the United States deserve high
praise for the tremendous job they do for the country. Army
personnel should do all in their power to assist them and nothing
to deter them.
a? For example, many Congressmen *re war veterans. More than 26 mem~ in the Army reserve. Among the resewisti
bers of the 86th C o n g r e ~were
whose branch was JAGC were Senator Sarborough (D.-Tex.), a Colonel:
Colonels Aahmore (D-S.C.), Albert (D.-Okla.), and Pirnie ( R . 2 i . Y . ) i
Lieutenant Colands Adair (R.-Ind.), Fountain (D.-N.C.), and Rogers
(D.-Tex.); Majors Foley (D.-Md.), Levering (D.-Ohio), and Poff (R.-Va.) :
and Captain Giaimo (D.-Conn.). Among the World W a r I1 judge advocates
were Congrermen Rhodes (R.-Aris,), Denton (D.-lnd.), Rodina (D.-N.J.),
Miller (R.-N.S.) and Evinn (D.Tenn.1. Congressmen O'Hara (D.-Ill.) and
Ray (R.-N.S.) were judge advoeatea during World W a r I. Among the Congressional staff members who are reserve judge adweates are Colonel John C.
Herberg, Jr., Omce of the Senate Legislative Counsel; Lieutenant Colonel
Eli E. Nabloman, Senate Committee on Government Operations; Major James
H.Duffy, Privileges and Election8 Subcommittee of the Senate Committee on
Rules and Administration; Captain William A. Cook, Omee of Congreaamsn
Riley (D.-S.C.); and Captain William H. Jordan, Jr., OWee of Senstar
RnIIDli (D.-Ga.).
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THE STATUS OF DESERTERS
UNDER THE 1949 GENEVA PRISONER OF
WAR CONVENTION*
BY CAPTAINJAMES
D.CLACSE**
I. INTRODUCTIOX
Soldiers \Tho desert their own forces and ga over to the enemy
as defectors appear destined to play an important role in future
warn When the lines of battle are clearly drawn between two
fundamental ideological beliefs the instances of desertion and
demand for asylum may be expected to increase many fold. The
probability of this assumption is vividly illustrated by the repatriation problem of the recent Korean conflict. Another element
of modern warfare which supports this assumption is the increased
emphasis placed on the use of pwchalogical warfare, with its
appeals to enemy personnel to desert. The tactical and psychological advantage of individual, and particularly mass desertions
by enemy peraonnel, will certainly not be overiooked by belligerents
in future wars.
Khile it is recognized that desertion may be motivated by
Y ~ R S O ~ other
S
than ideological beliefs, this study is concerned
primarily with this type of deserter because of his growing importance and posaible utilization. His status in international law
must be analyzed now in the relative calm of peace, or a forced
solution will be found in the heat and haste of war which will
satisfy few when peace is again restored.
The main purpose of this article is to review the pertinent
provisions of the 1949 Geneva Prisoners af War Convention'
and other sources of international law to determine the respective
rights and duties of deserters and their captors. To make such a
determination it is necessary t o resolve the issue of whether a
deserter must be accorded prisoner of war status under the 1949
Canrention. If deserters are included within the provisions of
that Convention then there is little doubt as to their rights and
* Thm artlele waz adapted from a therin presented to The Jvdge Advacate
General's School, C.S. Army, Charlotteawile. Virginia, while the author was
a member of the Eighfh Advanced Clais. The opinions and eonelusions
preaented herein are those of the author and do not necesasrily represent
the view8 of The Judre Advacate General's School nor any. other .eovern>,>entalaeeney.
JAGC, C.S Army; LL.B, Layols University of Pew Orleans, 15E2.
1 Geneva Convention Relative to the Treatment of Prisoners of War, 12
.hug 1949 [1556] 6 C.S.T. & O.I.A. 3316, T.I.A.S.No. 3364 (effective 2 Feb
1D56). Hereinafter. d l references to the Convention or mention of specific
articles refer t o this Convention u n l e s ~a t h s r n s e indicated.
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duties. However, the 1949 Convention presents, rather than
solves, the problem of initial status. This status, because of the
express prohibitions in the articles. becomes crucial.
The absence of the ward “deserter” from the enumeration of
persons who are given prisoner of war status under Article 4
of the Convention creates the first difficulty. In view of the differences in the practice of nations prior to the 1949 Convention
i t might be concluded that if the drafters had intended that
deserters be cavered, the simple inclusion of the word in Article 4
would have easily diapased of the matter. However, it cannot be
assumed that the silence as to this class of individuals was a mere
orersight on the part of the drafters. The two v i e w that immediately present themselves are (1) that the language af Article 4
is sufficiently broad to include deserters or (2) that the omission
in the Convention evidences an intent on the part of the drafters
that their status remain a t the discretion of the captor a s was
the practice prior to 1949. This study will analyze both views in
order to determine the correct legal interpretation of the Article.
One of the major consequences of the determination of whether
or not deserters are covered by the Convention is the utilization
which may be made of them during the period of hostilities. This
question of utilization of deserters has not posed a major problem
in past w’ars, not only because of their small number, but also
because formerly they could be utilized w e n if given prisoner of
war status. However, such utilization may prove to be an im.
partant issue in future ideological conflicts, particularly in the
event of mass desertions. I t is not unlikely that an entire enemy
unit may desert and go over to the opposing force for the express
purpose of fighting against their own forces and thus assist in
the liberation of their nation from what they consider to be an
adverse political ideolopy. Under such circumstances a belligerent
can certainly be expected to give serious consideration to enlisting
these deserters in his struggle against the enemy. This history of
warfare is not devoid of instances where deserters have been
utiiized to great advantage by a belligerent. If all deserters must
be considered as prisoners of war under the Convention, the
impact of Article 7 and Article 60 upon their utilization presents
a serious problem.
The construction of the 1949 Convention in regard to forced
repatriation of prisoners of war no longer is a major problem. In
the light of the Korean Conflict, i t is doubtful that many would
now seriously contend that deserters should be forceably repatriated whether or not they are given prisoner of war status.
16
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Therefore, this issue, so prominent in the writings of scholars six
to eight years ago, will not be explored to any great extent in
this article.
11. INTERNATIONAL LAW PRIOR TO THE 1949
GENEVA CONVENTION
Any attempt to properly e\w.luate the effect of the 1949 Convention and the intent of its drafters with respect t o the status
of deserters necessarily encompasses a review and understanding
of the customary and conventional law prior to 1949,
A. CUSTOM
The major difficulty of a study of custom is the lack of a sufficient number of precedents from which one can determine what
nations considered to be their obligatory practice. This difficulty,
along with the fact that few controversial problems have been
generated in the past concerning the status of deserters, undoubtedly explains the slight attention devoted to this area of
international law by the publicists. However, some few practicw
have developed which are apparently accepted by most nations and
sufficiently supported by the writings of authorities, to be considered as hiwing attained the effect of customary international
law While i t is not within the scope of this article to develop
and discuss these principles in exhaustive detail, a brief recognition of their existence is considered essential to a proper understanding of the problems presented by the 1949 Convention. These
practices may be grouped under three headings, (1)the right to
receive deserters, (2) the right to utilize deserters, ( 3 ) the right
to grant asylum to deserters after hostilities have ceased. This
third category is a recognition of a fourth right possessed by the
deserter's own state, that is the right t o punish the deserter upon
his reeapture. These four rights will now be discussed individually.
1. Right t o Receive Deserters
The right of belligerents to receive deserters necessarily forms
the basis of the customary rules with regard to deserters. This
right was established as early as the time of the Greeks and
Romans.z Grotius concisely stated the custom of his day, a s
fallows : a

We receive deserters by the law of war; that is. It iQnot contrary to the
law of war for uli to rewive him r h o sbandou the Bide of the enmy and
chooaea our o m .
2 See generally 2 Phillipson, The International Law and Custom of Ancient
G r e w and Rome 68-68, 282 (1811).
8 Grotius, De Jure Belli BC Pacis Libri Trea, bk. 8,eh. 1, 8 22 (Keisey trans].

1325).
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The reason for the establishment af this custom of warfare is
not difficult to envision; far a belligerent by receiving deaerters
gained not only a tactical advantage, but also the advantage of
its demoralizing effect on the troops of his enemy. I t is extremely
doubtful that any belligerent has ever or mould ever forego these
adrantages.
A more recent authority, Fiare, further noted that: 4
Each commander of belligerent aimiei shall have the ngh!,
violating military hanar, t o welcome enemy deserters.

wltilout

Other authorities,j as well as the United States Supreme Court,c
have given recognition to this customary rule of l a w I t should
also be noted that this right has been extended to cover the
right of belligerents to induce enemy soldiers t o desert.'
2. Utilization oi Deserters

States recognized not only the right t o receive deaertera but
also the right to accept their services for any purpose when
t,oliintarilu offered. This included allowing them to be enlisted
in the army of the receiving state.B As most nations failed to
distinguish betaeen deserters and prisoners of war with reBpect
to their voluntary utilization, it is difficult to cite authority relating solely to deserters; but it is readily apparent t h a t if this
principle applied in the case of prisoners of war, it likewise applied
EO deserters, whether or not they were accorded prisoner of war
status.
Many instances in the history of warfare could be cited where
deserters or prisoners of war were used to advantage. The historsof American warfare since the Revolutionary War reveal3 instances of such utilization. While General George Washington
objected to such a practice a t first, he subsequently suggested that
prisoners of war be offered inducements such as promotions in
return for enlistments in the American Army., During the war
b e t w e n the states the enlistment of deserters and prisoners of
war n a s utilized by both sides.1° In the war with Mexico, various
4 Fioxe's International L a v Cadined 163 (Boichard 1913).
5 See, e.#., Du Payrst. Le Prisonnier De Guerre D a m La Guerre Continintale 151 (1910); Rolin, Le Droit Moderne de la Gueire 384 (1020)
GL'nited States V. Reading, 59 U.S. (18 HOW.)1 (1356).
7 L - S Dep't of Army F d d Manual 27-10. The Law of Land W a r f a ? i ,
par. 45 (1516) (heremafter cited B J FII 27-10).
8 See Fiory, Prisoners of War 141-142 (1542) i Spaight, War Rights O n
Land 144 (1911); hiit B I I 6 Hackworth, Digest af Internatianal Law 260
,19411
,."_",.

Q See Lewis and blewha, History of
Pnsaner of War Utilizstion by t i e
Cmted States Army 1176-1845. U.S. Dep't of A m y Pam. 20.213. at 14
(1965).
I n i d . s t 31: Bee 2.1% Fiory, ". c i t . mpra note 8, a t 143 n 24
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inducements were used to effect the desertion of American soldiers
who subsequently were formed into a Xexican battalion which
fought against the United States." Similarly, the United State8
accepted the services of deserters, and it was in a case brought
by one such deserrer that the Supreme Court stated :12

.

. . by the law of war either party to i t may reeeiw and list among his
troop8 such BP gvit the other, unleaa there has been a preyions etipulstion
t h a t they shall not be received.
Other major nations, such as Britain, France, Germany and
Russia, have likewise utilized and enliated prisoners of war and
deserters.'s Thus this customary rule appears sufficiently established without the necessity of a complete recital of the history
of warfare.
3. Recapture of Deserters bu Their Own Forces

The apparent consequences of acts of desertion necessarily
resulted in the establishment of a strong rule respecting their
treatment upon recapture by the nation from whom they
deserted.14 The following statement by Halleck undoubtedly
reflects the philosophy of most nations on this issue:ls
Deserters, found by the vietar among his enemies, are guilty of B crime
against him, and be has an undoubted right to punish them, and even to
Put them t o death. They a l e not pmperly considered enemira, nor a n thes
claim t o be treated as such; they are pefidious eitiiens, who have eommined an offense against the state: their enlistment with the enemy cannot obliterate t h a t ohsraeter, nor exempt them from the punishment they
have deaerved, and they me generally punished under Some mumeipal
law. They are not protected by any eompaet of war, 8 6 a truce, espitulation, cartel, etc., unless especially and particularly mentioned and provided
far. They are not military enemies in the general meaning of t h a t term,
nor am they entitled to the rights of ordinary priaoneri of war, either
under the law of nation., or bs the general terms of a special eompaet
or agreement.

I t was the consequence of this rule that apparently restrained
nations in the utilization of deserters in positions that might have
readily resulted in their recapture by their former forces.
I1 See Prugh, Prisoners at War'. The POW Battleground, 60 Dick. L. Rev.
124,n. 7 ( 1 9 6 5 ) ; Fooks, Prisoners of War 84 (1924).
11 United States P, Reading, mpra note 6.
18 For examples of British Practice see Schapiro, The Repalnohon of Dcserters, 28 Brit. YE. Int'l L. 316 (1862)i France, see 2B Final Record of the
Diplomatic Conference af Geneva of 1949, st 18 (1949) ; Germany, see Prugh,
w w o note 11, st 124; Russia, see Flory, OP. oit. a u v a note 8, a t 143.
14 See. e.g.. Hall'i International La," 666 (8th ed. 1924); 2 Oppenheim'r
International Law 213-214 (6th ed. Lsuterpaeht 1940) ; Instructions for the
Government af Armies of the United States in the Field. General Orderr.
KO.100, War Dep't, Apr 24, 1863, Art. 48.
16 2 Hslleok's International Law 38 (4th ed . 1808)
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4. Repatriation o f Deserters

Another effect of the rule respecting the harsh treatment of
deserters upon their recapture or return ta their former forces
is the iswe of repatriation. Historically the publicists recognized
:hat to repatriate deserters in the absence of a treaty to that
effect violated the humanitarian principles of warfare." However,
the practice of nations has been f a r from uniform in this area.
Yr. Schapiro, in an excellent article entitled, "The Repatriation
of Deserters", outlines in great detail the practice of nations
:hrough the centuries.17 Although he cites instances wherein no
apparent distinction was made between deserters and prisoners
of war, it should be noted that he recognizes that certain types of
deserters may have been excluded from those prisoners who were
repatriated." Also in instances where deserters were clearly in.
eluded within those prisoners who were repatriated, their subsequent fate was usually safeguarded by amnesty provisions within
the treaty of peace.'* Mr. Schapiro recognizes several cogent
reasons why the practice of repatriation of deserters is both
unwi.ise and unhumanitarian.80
The practice of the United States in this area has apparently
been consistent in recognizing the right of a deserter not to be
forcefully repatriated. The Supreme Court in the case referred
to above stated that: I'
, . , when they (deserters) have been received, P high moral faith and
irrevocable honor, sanctioned by the usages of all nations, gives to them
piotection perionally, and seenrity f o r 811 that they have 01 may

pesserr.

Francis Lieber in his famous "Instructions for the Armies of the
United States in the Field", clearly recognized this principle.*Q
I t was also later incorporated in the Basic Manual, Rules af Land
Warfare, as being based on the "unwritten law of war".za Opinions
16 See, e.g., Grotms, ap. dt. sup% note 8; Gontili, De Jura Belli Libri Trel,
bk. 3, eh. 17 ( R d f e trsnsl. 1933) j Vsttel, Le Droit dea Gens, bk. 3, oh. 8,

s 144

(Fenwick tranal. 1916).
Sehapira, Tho Rspatriation of Deaerte7a. 29 Brit. YB. Int'i L. 310 (19521,
id. at 312.
I d . at 313-315.
2OZd. a t 311: me s l i o Garcia-Mora, International Law and Asylum BP a
Hiiman Right 107 (1966).
21 United States v. Reading, s u p ~ o
note 6.
*2 Instructions for the Government of Armies of the United Stater I" the
Field, wpra note 14, at Art. 4 2 4 3 .
a8 U.S. War Dep't Field Manual 27-10, Rules of Land Warfare, par. 160
li

la

1D

(1940).
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of both the Judge Advocate General p4 and the State Department"
have followed this rule of non-forceable repatriation of deserters.
Thus the rule finds ample support in the practice of the United
States a@ well as the writings of the publicists.
B. CONVENTION LAW
In considering the law prior to 1949 the major multilateral
conventions respecting warfare cannot be overlooked. A review
of these conventions fails to disclose any provisions which could
be considered 8 s relating specifically to deserters. Rhile it apparently has never been contended that conventional law required
that they be given priaoner of war status, 8.8 a matter of policy,
it appears that most nations accorded them such status during
hostilities if they were interned.26 The prevailing practice was
perhaps best summarized in the British Manual of Military Law
as fallows:~'
Deserters from the enemy should be heated an prisoners of wm, unleii
special cireumstanm render it desirable to liberate them.

The according of such a status was not based on a conventional
obligation but rather on practical consideratima. While such a
practice provided for their humane treatment if interned, i t recognized the right to release them from such status. Such a release
could have been occasioned by a desire to accept their voluntary
enlistment or to preclude any demands for their repatriation
against their will.
The question arose during World War I1 as to whether utilization of prisoners of war violated the 1929 Geneva Prisoners of
War ConventimZa The United States faced this problem with
respect to numerous Korean prisoners who were members of the
armed forcea of Japan.zs The position was taken that to accept
even the voluntary services of such Korean prisoners of war without the consent of Japan would be violative of the Convention.
However, to release such persons from their prisoner of war
status and subsequently accept their services in military operations against Japan, would not contravene any rule of inter24 Dig. Op. JAG 1912, st 1076; Memorandum for The Judge Advocate General, 15 Jan. 1946, SPJGW 1944115641.
2 5 US.,Dep't of State Memorandum, Legal Considerations Underlying The
Position of The United Nations Command Regarding The I ~ r u eof Forced
Repatriation of Priaoners of War, 24 OCt 1962,part I p, 3 (hereinafter cited
as Dep't of S t a t e Memorandum).
26 See Flow, OP. wt. WP?'
note 8, at 30-31.
11 Great Britain, War Office, Manual of Military Law, 1929, Art. 64.
*S Geneva Convention Relative to the Treatment of P ~ i ~ o n eofr ~War,
29 July 1929,T.S. No. 846.47 Stat. 238.
P Q hlemorsndum for The Judge Advocate General, 31 July 1944, SPJGW
194418412.
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national law or the Conventi~n.~OA similar position 1 ~ 8 taken
s
with respect to Italian prisoners of war.81
The Nuremberg Court, during the War Crimes Trials following
World War 11, in resolving this issue, did not mention any neeesiity for a prior release from prisoner of war status. The Court
stated: 3z
The counsel for p r o m u t i o n contends t h a t the use of prisoners of way for
~
their own nation, even if
eipionsge and other i t e p u r p o ~ eagainst
voluntars, ii B Yiolstion of internstional iaw and the Hague Convention
Respecting the Rules and Cvnromr of War. ( A r t . 6, Ch. I1 (Hague Canventian No. I!', 18 Oet. 1907): and Art. 31, Ch VI, Geneva Conventlm
(Prisoners of W a r Camentian, 27 July 1928).) No other authority other
than the Artides themselves has heen cited to us, and we have been unable
to find any. Ordinarily a national of B country, whether or not he i s in
military service, rsho gives aid or comfort to the enemy. is a traitor to his
country. But we have never before heard i t nuggebted that the enemy who
takes adrantage of his treason is guilty of B breach of international law.
WE hold t h a t the cited prohibitions of the Hague Convention prohibit the
use of prisoners of war in connection a i t h war opemtiom, and apply only
when such use i s b r m g h t about b s force, threats, or duress, and not when
the person renders the senieea voluntsriiy.

C. CONCLLTSIOX-STATUS A S O F 1.949
From the foregoing considerations it is concluded that the rules
relating t o the status of deserters prior to the Convention of 1949
were: (1) they were not required to be given prisoner of war
status, ( 2 ) they could be given such status if the captor so wished,
(3) they could voluntarily renounce that atatus with permission
of the detaining power. Thus i t can be seen that whether or not
they were accorded prisoner of war status was of slight consequence in their utilization prior to 1949. The detaining power
did not lose its customary right to utilize their voluntary services
by affording them a prisoner of war status. While i t might be
argued that the deserter gained protective rights by such prisoner
of war status, i t is unlikely that he would have been treated any
leas humane than prisonera of war if this status were denied him
during hostilities. Conversely he was not necessarily made the
subject of a farced repatriation by virtue of having been given
prisoner of war status initially.
11. EFFECTS OF THE 1949 CONVENTION
The most important question raised by the Convention is
whether deserters must be accorded prisoner of war status. The
60lktd.
21 Memorandum for The Judge Advoeate General, 15 Jan 1915, SPJGW
1941 16611.
82 United States V. Yon Wehaseeker e t &I.
(Miniatries C a w ) 14 Trials of
Tvar Criminals before t h e Iluremberg'.Mhtary Ttibunsia 667 (1951).
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entire impact of this issue in future ideological confiicta lies in
the area of their voluntary utilization. I t has been pointed out
that in the past there was little reason to distinguish between
deserters and prisoners of war with respect to their utilization or
enlistment. Thus the question arises a s to the effect of the Convention on the prior customary law. Although i t may be determined that under the Convention they are not required to be
considered as prisoners of war, the provisions of the Convention
may well determine whether a particular nation will find it
feasible to voluntarily accord them a n irrevocable prisoner of war
status which would limit their future usefulness.
A. EFFECT ON UTILIZATION OF PRISOXERS OF W A R
The Convention in Article 60 sets forth an explicit and elaborate
clarification of the permissible limite of prisoner of war utilization. I t indicates that any activity that is of a military character
or purpose is prohibited. It is noted, however, that the Article
uses the language "may be compelled to do only such work", leaving some doubt as to whether a prisoner might volunteer to do
work other than that enumerated.8s Certainly Article 62 form8 a
good basis f a r the conclusion that some work in addition to that
enumerated is allowed where the prisoner volunteers. I t provides
that:
Unless he be P mlmteer, no prisoner of war may be employed on labor
which i s of an vnheslthy or dangerous nature. , , , The removal of mines
shall be considered 8s II dangeroua labor.

Thus i t seems clear that a prisoner could volunteer to remove
mines even though he could not be compelled to do 8 0 . ~ ~
With respect to enlisting prisonera in the armed forces of the
detaining power, Article 130 lists as a grave breach the compelling
of a prisoner to serve in the forces of the hostile party. Again
the Convention uses the term "compelled," which leaves some
doubt a s to the question of voluntary enlistments. However, it
can be explained that the Article makes the use of force to effect
such enlistments a grave breach, but cannot be used as authority
to support the position that the acceptance of voluntary enlistments is not a minor breach. There are many actions which a
88 The questions of whether this langllage extenda the prior la_ end the
nature of work prisoners mag voluntePr ta p e r f o m are apparently open to
speculation. See Baldwm, A New Looh At The Low a t Woi: Limited War
And Field M s n l r a l u - l o , 4 Military L. Rev. 7, n. 26 (Dep't of Army Pamph.
27-1004, 1869). See aim Greens~an,The Modern Law of Land Wsriare 119

(1969).
I4 Gutteridge,

The Geneva C m ~ e n t i o mo t

19.49, 26 Brit. YB. lnt'l L. 316

(1949).
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belligerent may take which do not amount to grave breaches, but
are none the leas in violation of the Convention.
Actually these Articles add little to what was already provided
in prior Conventions. However, they do spell out more clearly the
exact limits of prisoner utilization. I t cannot be said t h a t they
have settled all possible sources of confusion in this area. Article
52 leaves much to be desired with respect t o the activities a
prisoner may voluntarily perform.
The ink was hardly dry on the Convention when it played a
majar role in the Korean Conflict. While neither party had yet
ratified the Convention, all parties agreed to its
Disagreement as ta its interpretation was not only a mijar issue
but is credited with prolonging the hostilities. However, the major
concern was not with the question of utilization of prisoners of
war, but rather the impact of Article 7 on the issue of repatriation.
While this issue prompted many legal articles respecting the
repatriation issue, there was little or no mention of utilization.
I t is interesting ta note, however, that there was an apparent
violation of this area of the Convention on the part of the Chinese
Communists. During the Panmunjom negotiations the following
charne was made: as
The United S a t m s Command k n o w , and your ride knows t h a t we know.
that y w h a r e captored many more soldiers a i the Republic of Korea
than rhe 7.142 listed in your data. Where m e s l i these soldiers now?
Same of thcm who h a r e nneeeeded in making their way back t o our linea
hese to:d U Q of h a w r g been forced t o flghr against their own army until
they managed LO escape. But thousands of others are stili sewing in
sour army. You cay they are all volunteers. We are by no means eon\inced t h a t this is SO, in the light of -.hat those returned soldiers have
told US. In an) eaie, these captured soldiers are, and always have been,
enrit!ed t o the statue af p m o n e r r of war. This means t h a t they should
never have been used i o d o work directly connected with military operatione. This m a n s that IOU should have ehieided them and protected them
from the effects of m.iifsri. acnan. Ob,iau%lg, these two rights-the right
of all prisonera of _ar not to participate in work which contributes directly t o the eonduet of the n a r and the n g h t to be protected from the Offat
of military operanonr-prrelude the nse of prisoners of war in actual
military serjliee against their own foreel. We feel t h a t your aide has
flagrantly violated there baric p'ecepts by impressing p~isoneraof war
into sour own forces.

The Communists defended this charge only on the allegation that
the prisoners had been released from their status as a humanitarian
~~

6: Z.Y. Times, d u l y 14, 1950, p . 1, e d . 1; Dep't of State Memorandum,
pt. I 7 a t 1.
3 i .lo)-, How Cammvn sts hegotiate 113 (1966) i See also Dep't of S t a t e
Memorandum, pt. I V a t 22.

STATUS OF DESERTERS
measure and had voluntarily enlisted in their forces.87 Apart from
the allegation that force and coercion had been used to effect these
enlistments, such voluntary releases and enlistments probably
could have been supported as legal under the law a s existing prior
to the Convention. However, in view of Article 7 and the clear
intent of the drafters af the 1949 Convention such a practice could
no longer be supported. It is also highly doubtful that such a
large number a s four-fifths of all prisoners were voluntaw enlistees. Thus it appears that the fears of l r . Morosov of the Soviet
Union, that any wording of Article 7 that would allow prisoners
of war to renounce their rights or status would clearly lead to
abuses, were vel1 founded.8'

B. EFFECT ON PERMANENCY OF PRISONER
OF W A R STATUS
1. Impact of Article T

The greatest impact upon the prior law respecting utilization is
the addition of Article I . While Articles 50 and 52 leave some room
f o r argument as to the limits of voluntary prisoner utiliiation,
Article I appears clear and emphatic on the question of renouncing
their rights or status as prisoners of war. The Article provides
that :
Prismera of war may in no cimumstmces remunee in part or in entirety
the righta aeeured b them by the present Convention, and by the ~peeial
agreements referred to in the foiegoing Article ii such there be.

The original text of Article I submitted to the XVIIth Red Cross
Conference a t Stockholm and settled by the suvernment experts
merely provided that prisoners of war could not "be induced by
constraint or by any other means of coercion to renounce their
righW.8' Had this wording of Article I been retained it would
have been consistent with the language of Articles 50, 52 and 1SO.
Thus, this would appear to have permitted the prior practice of
allowing a prisoner to renounce his status or rights to continue.
However, the final text adopted a t Stoekholm deleted the words
"be induced by constraint or by any other means of coercion" and
adopted the wording presently provided in the Convention.'o This
Article was vigorously debated at the DiDlamatic Conference and a
WSee Jog. ~ p cil.
.
wpm note 56, a t 111: Joy, My Baltle I d a the Koica
?mce Tent. Colliers. Aug 31, 1@62,,p.71; see g e n e d i g Mayda, The Korean
Repalriotton Prablpm and Intsmattanal Low, 47 Am. J. Int'l L. 416 (196s).
Sfi ZB F i n d Record of the Diplomatic Conference of Geneva a i 1849, a t 55
(1949) (hereinafter cited as Final Reeord).
8s See ZB Final Rsaord 17; also quoted in Dep't of State Memorandum.
SYPP, t o pt. IV a t 1.
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strong move was made to revert to the language as originally
drafted."
2. Intent of the Drafters

The intent of the Representatives at Geneva in adopting Article
I can hardly be questioned after considering the debates which
preceded its adoption. Mr. Pilloud of the International Committee
of the Red Cross pointed out to the representatives a t Geneva that
Article I was new and had been established because it seemed
necessary to protect prisoners of war against the temptation of
giving up their status for another, such a3 that of a civilian worker,
or to join the forces of the detaining power.12 He indicated that
the Stockholm Conference had gone too f a r and thus they should
revert to the original text submitted a t Stockholm,
In support of this proposition, Mr. Gardner, of the United Kingdom, indicated that the Convention was intended to give the
prisoner of WBT the greatest posaibic freedom and therefore it
seemed strange far a humanitarian conference to insert an article
which in no circumstances allowed a prisoner to make a free
choice."
hlr, Lamarle of France objected strenuously to any wording
which would absolutely forbid the enlistment of prisoners of mar
in the armed farces of the detaining power." He cited the case of
the inhabitants of Alsace-Lorraine, annexed by force by the Reich
in 1871, who in 1914 became prisoners of the French and wanted
to join their forces. He felt that it was contrary to the honor of
prisoners of ilar not to allow them to serve in the armiea of the
power who captured them. Therefore, in certain circumstances
protected persons should not be prevented from renouncing their
rights. This view was supported by Miss Gutteridge of the
United Kingdom, who stated that there could be occasions when
it might be in the interest of protected persons to waive their rights
under the C ~ n v e n t i o n . ~ ~
The motive which prevented a return to the original draft of
Article 7 was a strong concern f a r the protection for prisoners of
W B ~ ,even at the expense of sacrificing their freedom of choice."
Mr. Yingiing of the United States Supported the strongly warded
Article on the basis that it was clear and definite." Strong support
4 1 See Id. 17-18,
4 2 I d . at 17.
(8 I b d .

66.

I d . a t 18, 56.
4 8 I d . a t 56.
4 8 I d . a t 17-18, 66.
(7 I d . at 66.
64

86
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for this view was voiced by Mr. Morosov of the Soviet Union, who
feared that the French proposal, if followed, would open the way
to abuse."
Mr. Castberg of Norway also pointed out the dangers inherent
in allowing the protected person to renounce the rights granted
them by the Convention. His final comments are summarized in
the Final Record a s follows: (9
In the States haying social legislation P D ~ S O ~who
E
benefit through them
cannot renounee the lights derived from them. This principle may lead
to h a r s h eon~epuenees, hut i t is effectire in insuring the PrOtRtian of
persona protected by the Convention, Suppoamg an agreement na.3
resehed between the Detaining Powers and prisoners of war OT detained
eiriliana according t o which the later would renomee the rights given to
them by the Convention, Mr. Caatberg thinks t h a t i t wovid be very
difficult to prove t h a t coercion or pressure has been used. Powers who
have obtained a renunciation will have no difficulty ill aiserting t h a t
i t was obtained with the free emPent of those concerned, aad for their
part, t h e latter might confirm thin allegation. The only way to inaure
t h e sought f o r protection would be to Bet up in B general wI:ng the
invalidity of B renunciation of the rights given by t h e Cornention.

The strict wording of Article 7 was finally adopted. The more
liberal article sponsored by France and Britain was considered to
be too open to abuse8 to be acceptable. Common experiences apparently fostered the feeling that prisoners while in confinement
are not normally capable of freely making a genuine waiver of
rights."
In summary, it appears obvious that the general intent of the
Representatives in the adoption of Article 7 was broad enough to
prohibit the former practice of allowing a prisoner of war to renounce his rights in order t o enlist in the forces of the detaining
power or to perform other prohibited activities. While it was
recognized that this might result in hardship in some cases, the
concern for the well being of the majority of prisoners prevailed.
3. U.S. View of Article 7
Although the Article speaks only of the prohibition against re.
nouncing "rights", it seems apparent from the debates that this
necessarily includes renouncing one's status as a priaoner of war.
Certainly one of the major rights of the Convention is the right to
Prisoner of war status under Article 4. This view ha8 been ex.
plicitly adopted by the United States in Field Manual 27-10, which
specifically provides that:
d8 liii.4

4s
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See Draper, The Red Cross Conventions 18 (1958)
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..

, Prisonera of war are precluded from renouncing not only their rights
but also their ataiua a1 priaanerr of WT, even l i they da io voiuntarily.
The prohibition extends equs11y t o prisaners renouncing their status in
order to become civilians or t o join the Armed Farces of the Detaining
Power.

C. EFFECT O S REPATRIATI0.V

OF PRISONERS OF WAR

Although repatriation of deserters waa not an issue during the
Korean negotiations, the serious problems raised during this war
respecting the repatriation of prisoners of war should be noted
because of (1) the questionable status of deserters, ( 2 ) the practice of according them prisoner of war status during hostilities,
and ( 3 ) the interpretation placed upon Article 7 by the negotiators
in solving the repatriation problem.
The problem arose when it was determined that large numbers
of prisoners of war held by the Cnited Nations Command objected
to being repatriated and would resist with force any attempted repatriation.hz This raised the issue of whether under the Convention prisoners could be granted asylum after hostilities. Article
118 provides essentially that prisoners must be released and repatriated without delay after the cessation of hostilities. Article
I prohibited a prisoner from renouncing his rights even if done
voluntarily. The Communists immediately seized upon these Articles to support the position that repatriation must be effected in
all cases, even to the extent of using force if necessary.18 The
major factor in their support was the clear language of these
Articles of the Convention, the intent of which appeared evident
upon their face.64Thus their position could not be easilydismissed.
A detailed Memorandum, prepared by the United States State
Department, set out the legal considerations underlying the position of the United Nations Command in their stand against forced
repatriation. The main thrust of this position is based upon the
long recognized right af a nation to grant asylum to prisoners of
war and the lack of any specific evidence in the warking papers
indicating that it w . 8 the intent of the drafters or the diplomatic
representatives to overturn this well established rule of international 1aw.15 With respect t o Article 7 it was contended that the
intent of its adoption v a s to prevent farced military service or
6 2 4 5 t h U. S. Cuinmond Oprrotiona Rsporl on Koleo, 27 Dep't State Bull.
272 i1962).
68

Ibid.

64 For an excellent review of the position of both aides and the propoled
Polutiona see P?.opoaoia ~n Fzrst Committm io? Ereokzng. A m i s t i o e Deadlock,
13 U. N. Bull. 426 (1962); See aiio Charmats and Wit, Rspa&+ztirm of
Primlem of W e r and the 1949 Geneva Conrmlion, 82 Yale L.J. 385 (1858).
66 Dep't of S t a t e Memorandum, pt. IV.

211

AOV UlW

STATUS OF DESERTERS
labor and not to force repatriation. Humanitarian undertone8 are
present throughout the legal memorandum. Thus it can be seen
that perhaps the greatest consideration in the United Nations position was that to force the repatriation of prisoners of war would
violate the humanitarian principles upon which the convention is
based.
The deadloek was finally broken when i t was agreed to submit
all prisoners of war to an impartial screening body composed of
neutral nations, which would determine those prisoners s h o
wanted to be repatriated and those who wished to remain." Thus
forced repatriation was not effected and a precedent has been
established for solving a similar problem in future hostilitiea.
I n view of the scope of this article, B complete consideration of
the pros and cons of the repatriation problem is not warranted.
This question has received the most extensive treatment by the
legal writers of any section of the Convention, or even the Convention
Considering the position taken by the United
Nations that the Convention does not require forced repatriation,
and the support given this position by the great majority of legal
writers, it may safely be stated that in future ideological conflicts
the forced repatriation of neither prisoners of war nor deserters
is likely to be effected.
This principle is now incorporated in Department of Army
Field Manual 27-10, The Law of Land Warfare, which states
that "a Detaining Power may, in its discretion, lawfully grant
asylum to prisoners of war who do not desire to be repatriated'.58
111. STATUS O F DESERTERS UNDER THE CONVENTION

A. T H E IMPORTANCE OF T H E PROBLEM
With the foregoing background in mind, i t remains to be considered whether the Convention requires that deserters be given
prisoner of war status. This question derives its importance
solely from the effect of the Convention on the issue of prisoner
of war utilization. Were it not for the addition of Article I and
the clear intent of the drafters and diplomatic representatives in
its adoption, this question would be academic a t best, for without
thie prohibition against the renunciation of rights, the prior customary rule would permit a belligerent to utilize deserters by
allowing them to renounce their prisoner of war status. Had it
56 Tezt
17 E,g,.

of Korean Amtietire A p 7 e m s n t , 29 Dep't S t a b Bull. 137 (1953).
Potter, Repatriation o i P r b o n w of Way, 46 Am. J. Int'l L. 508

(192); Charmat%and Wit, mpro note 54 st 395; Magda, mpm note 50 at
414; Lundin, Repatriotion a i Prinmars of
o i W w : The Leo01
Legal and Poiitiool
Aspects, 39 A.B.A.J. 51
559 (1953) i Baxter, Aiylun to Prinanara of War, 30 Brit.
YE.Int'l L. 489 (1953,.
(1953).
611 F M 21-10, per. 199.
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been determined in Korea that prisoners of war must be forceably
repatriated under Articles 118 and I . the importance already attached to the initial status of deserters would have been immeasurably increased. The forced repatriation of deserters, if given
prisoner of war status, would certainly have required that every
effort be made under the Convention not to accord them such
status.

B. INTERPRETATIVE MATERIAL
1. The Proviaions of Article 4 and 5
Due to the absence of the word "deserter" or any language
which can be interpreted as referring specifically to deserters, in
the text of the Convention, this issue is not easily resolved. If
they are to be included, this result must flow from an interpretation of the language of pertinent articles to determine if they are
sufficiently broad to include deserters within their terms. At this
point i t should be noted that the Convention contains no articles
which establiah a method for its interpretation.
Article 4 of the Convention contains a f a r more comprehensive
listing of persons who must be given prisoner of war status than
the previous 1929 Geneva Prisoners of War Convention and yet
deserters are not included within its enumeration. This Article
provides in pertinent p a r t :
A, Prironerr of Var, in the seme of the present Convention, are persona
belonging io one of the following eategmies, who have / d m into tha
sowe? of the enemy:
(1) Members of the armed fareen of a Party to the conflict, as well
8 s members of the militias or volunteer COTPI forming I p w t of
svoh armed farces. (Emphasis supplied.)

Article 6 uses similar language in referring to the commencement of prisoner of war status and provides as follows:
The present Convention shall spply to the pemoni referred to in Article
4 from the time they tall into the POWBT of the enemy and until their
final release and repatriation. (Emphasis supplied.)

I t has apparently never been contended that deserters lose their
status as members of the armed force from which they desert
merely by their act of desertion.6' Therefore, it follows that they
are within the category of persons enumerated in sub-paragraph
1 of Article 4, as members of the armed force of a party to the conflict. The crucial question must then resolve itself in the interpretation of the language "fallen into the power" a8 used in both
Articles 4 and 5. This language is new to the 1949 Convention
68 This conclusion !a supported by the strong racognition in Internstionit
a belligerent to puniah deaertian 8s B military offansa
Ct. autharitisa cited note 14 mpm
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and was not contained in the earlier 1929 Convention which utilized the words "who are captured by the enemy".'O Was it the
intent of the drafters in changing this language to increase the
scope of the Article to include deserters?
2. The Working Papers

The working papers do not answer t h i j question specifically.
When this change was approved by the Diplomatic Conference it
was stated that the a o r d s "fallen into the hands" had a wider
significance than the word "captured" in that it covered the case
of soldiers who had surrendered without resistance or who had
been in enemy territory a t the outbreak of hostilities.61 I t might
be argued that deserters fall into the category of soldiers who surrender without resistance: however, this conclusion does not appear to be based on reality. Deserters are seldom referred to a s
soldiers who surrender without resistance, but rather as those
who leave their o w n forces and voluntarily go to the enemy. I t
appears more likely that this language was aimed a t capitulations
which under the 1929 Convention might have been considered as
not being covered by the word "captured".a' I t would also include
those enemy personnel who surrendered without ever offering resistance, such a s those on enemy soil a t the outbreak of hostilities,
or those 80 quickly over-run that resistance was impractical.
However, it can be seen that in these instances the surrender is
motivated by some exterior force and not by the soldier's personal
desire to sever himself from his former farce. Had the drafters
been concerned about deserters they undoubtedly would have
chosen more specific language to spell out their intent. There is
other evidence in the working papers which indicates that the
drafters did not contemplate any new category of persons in
Paragraph A of Article 4.e8 In discussing Paragra:? A, it was
simply stated that this paragraph covered the traditional type
prisoner of war.6' Paragraph B, about which the drafters appeared primarily concerned, was intended to cover those persons
in occupied or non-belligerent territory where the experiences of
World War I1 evidenced a need for a more specific status.65 This
6 0 1929 G e n e ~ aConvention, B U P note
~
28, a t Art. 1.
85 See 2A, Final Record 231.
IISee Pietet, Lea Conventions De Gene**, 1960 IL Reoueii Des Cours,
Academie De Droit International 79.
a* See 2A, Final Record 244.
$4 See Yingling and Ginnane, The Gsneua Convent
Conventions
ns a i 184
1848. 46 Am. J.
Int'i L. 401 (1962): nee also Gutteridge, The Gens?
Geneva Conventions
of 1#4#,
canvent
26 Brit. YE. Int'i L. 312-813 (1949).
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issue so monopolized the Convention in discussing Article 4 that
little was said about the traditional prisoner of war.66
3. Opinions of the International Law Authorities

Although much has been written on the Convention and par.
ticulariy on the question of prisoner repatriation, very few legal
writers have given any consideration to the status of deserters.
What little consideration i t has received has been summary a t best
and amounts to mere recognition of the vexing problems i t presents. For this reason the authorities discussed below are not to
be considered as representing any great weight of authority, but
rather constitute their own points of view. However, the stature
of these authorities indicates that they will be given considerable
weight in the resolution of this problem.

a. Rene Wdlhelm
Mr. Wilhelm, a member of the legal staff of the International
Red Cross and an Expert a t the Diplomatic Conference, is the
peraon who explained to the Conference the effect of the change
in language from “captured” to “fallen into the power”.67 The
importance of Mr. Wilhelm in drafting and interpreting the provisions of the Articles of the Prisoner of War Convention ia apparent from a reading of the working papers.88 His opinion on
this question of the meaning of the term “fallen into the power”
necessarily carries great weight. In an article in the R e w e International de la Croix Rouge. he considered the proper interpretation of this terminolopS, as well a s the question of deserters a s
prisoners of war. He states therein: 69
In effect

we have seen that it (the Convention) must in sccordenee with
Article 4A be spgliesble to military personnel who fall into the power
of the enemy. The term “fall” shows clearly that it applies to military

personnel r h o pain into the power of the enemy not by their own
volition but because they are forced to do S O . This conelusion 11 applicable
to military personnel captured during combat a i well 8 s to those who
riurrender or capitulate, it being imponaible for them to continue to Rght.

Here i t is felt that Mr. Wilhelm has stated the precise intent of
the drafters and the understanding of the members of the Conference with respect to the term “fall”. I t seems clear that this
language requires that there be a farce exterior to the person which
motivates his surrender and cannot be interpreted to mean one
who by his own volition places himself in the hands of the enemy.

STATUS OFDESERTERS
However, Mr. Wilhelm continues and adds another consideration:70
This reasoning hared on the letter of the Cor.ventian itself, eorrerpandn
to t h a t which Rows f i a m its general economy or its spirit; I t is eetahliihed
eraentially to pmteet the combatants who. even upon falling into the
hands of the enemy, maintained the sentiment of remaining faithful to
the a m y t h a t they h a r e rerred, and not those who, like deswters, decided
t o abandon the fight 8nd their eountm, with ail the eonsequencs~ whxh
r e m l t therefrom. Many of itn (Geneva Convention m Prisoners of War1
articles such as the dispositions with respect to the eommunieationi af
names. to repatriation, to financial ieiources, to the protaeting power,
clearly imply B certain continuity a i fidelity between the prlmner and
his country of origin; it is difficult to visualize how all of these clauses
could he applied to those who wish to lever their aliegianee.
The reasoning of Mr. Wilhelm as to why persons like deserters

could not have been intended to be covered seems both logical and
practical and is certainly in accordance with professed humanitarian principles of the Convention. I t must be noted, however,
that he has chosen to consider not only the question of voluntarily
Placing in the hands of the enemy, but also the intent to sever
allegiance. The importance he places an the effect of this element
of allegiance with relation to deserters is obvious in the folloaing
language :"I
The term deserter must be resemed f a r those military peFsonnei who
Pisee themwives YOlUntariiy under the power of the enemy and who
lmm the w r y beginning h a r e dearly manifeeted their intent t o wver
their allegiance with the e o n t r y under which they haye served.

From the above quote it is clear that Mr. Wilhelm is establishing a double test which must be met before a belligerent can consider an enemy soldier a deserter and thus one who need not be
given prisoner of war status under the Convention. His first test
is certainly founded on logic and a plain interpretation of the
language of Article 4. However, it is contended that his second
test, that of professing an intent to sever allegiance, is a consideration which is not required by the Article and merely a factor to
be considered by a belligerent in determining whether or not to
accord prisoner of war status to one who is a deserter.
Desertion Is an offense against the municipal law of the nation
from which the person deserts. Whether that person deserted
with the express intent of severing his allegiance or merely as a
result of the lack of desire to fight, he is none the less a deserter,
and should be considered a8 such if he voluntarily places himaelf
in the hands of the enemy, regardless of the intent that motivated
his act. WhYe it is recognized that one who deserts, with the intent to sever his allegiance is probably guilty of treason, and the
70 Ibid.
71 md.
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other only of the act of desertion in time of war, this is a problem
of their own municipal law and not an element of the Convention.
Once they meet the test of voluntarily placing themselves into the
hands of the enemy, without any exterior force on the part of the
other belligerent, they should not be considered as having “fallen
into the power of the enemy”.
b. Gerald Draper
Another authority, Mr. Gerald Draper, appears to support the
double test of Mr. Wilhelm. Mr. Draper, in his book, “The Red
Cross Conventions”, states : I n
Those who desert their o m forces and give themselves UP to the enemy
8 9 d o f e e t o m do not, i t i 8 thought. ‘fail into the power of the enemy’ for
they have voluntarily put themselves into his power, and have been
captured. The important eoniequenees may foilow that aueh defectors,
not being entitled to the rights conferred by this (Prisoners of War)
Convention and may therefore wlunteer to do propaganda work. broadcasting, television perfomancea, e t a , without there being any questton
of renouncing their rights under the Convention. (Emphasis added.)

If MI.Draper intended by the use of the word “defector” to
mean one who evidences his intent to sever his allegiance, then he,
as Mr. Wilhelm, feels that this element of intent is necessary to
bring the deserter outside the language “fallen into the power”.
But from the reasoning of Mr. Draper it can be seen that what
brings them outside this language is the fact that they have
voluntarily put themselves into the power of the enemy. Thus it
appears that both authorities recognize that i t is the act of voluntarily placing themselves in the power of the enemy that brings
them outside the category of those who “fall into the power”.
However, they are attempting to interject into the test a subjective element of intent, an element the weight of which should
be left to the discretion of the captor. This element of intent will
necessarily be considered a s a policy matter by the captor in de.
termining whether or not to give the deserter prisoner of war
status. If the captor determines that the deserter is still faithful
in his ideological beliefs to his forces of origin, then there could
be no advantage in not giving him prisoner of war status. I t must
be remembered that the main reason for not according him
prisoner of war status is not to mistreat him but rather to allow
his voluntarily utilization in accordance with customary practice
and thus escape the prohibition of Article 7. I t must be recognized
that in most instances the act of desertion will be prompted by
strong ideological beliefs and a desire to aid the enemy in furtherance of these beliefs. Only such strong beliefs could motivate the
72
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deserter to risk the possible consequences of his act of desertion,
particularly in the event of his r e c a ~ t u r e . 7 ~

e. Manuel Gorcia-Mora
Mr. Garcia-Mora in his book, International Law and Asylum a€
(c H u m u Right, uses only the general term deserter and does not
state what he would consider essential to constitute one a deserter
under the Convention.7' He appears to support the view that the
absence of deserters from the broad category of prisoners of war
under the Convention was perhaps a deliberate omission and that
they thus belong to a special category of persons. However, it
cannot be overlooked that Mr. Garcia-Mora was concerned primarily with the queation of asylum to desertera after the cessation
of hostilities and did not specifically consider the effect of hia
theory on their utilization.
d. L.8 . Schapiro
Mr. Schapiro, in a n article on the Repatriation of Deserters,
appears to take the 6ame position as Mr. Garcia-Mora: that, in the
absence of expres8 provisions relating to deserters, it must be
assumed that it was the intent of the drafters to leave the customary practice unaffected." He feels, however, that the status of
deserters will, according to common practice, be assimilated to that
of Prisoners of war during the period of hostilities. With respect
to the change in the language of Article 4 from that used in the
1929 Convention, he expresses the view that the terms are identical
in their effect.
This observation of Mr. Schapiro that the terms "fallen into the
power" and "captured" are identical has support. It has been
noted that many writers have long used the term "falien into the
power" in referring to prisoners of war and its use in the 1949
Convention cannot be considered as a new addition to the laws of
war. It ia interesting to note that in referring to deserters many
of the writers have used the term "receive", that is, prisoners of
war are captured or fall into an enemy's power, while deserters are
"received."
e. FM 67-10,Law of Land Warfare
Department of the Army Field Manual 27-10, which includes
the provisions of the 1949 Convention, does not spell out in d e a r
73
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language the distinction between deserters and prisoners of war.
Paragraph 70 of the Manual states:
The enumeration of persom entitled to be treated 8.s prisoners of war
not exhaurtive and does not preclude agoiding pii~oners-oi-warstatus
t o pereons *ha s o v i d otherwise be subject t o less favorable treahnent.
(Emphaaia supplied.)
id

The enumeration referred to is contained in paragraph 61, and
is identical to the provisions of Article 4 of the Convention. While
paragraph 70 does not specifically use the term deserters, i t is
particularly worthy of note that the index under the title deserters
refers to this paragraph. Paragraph 70 clearly recognizes that
Article 4 is not exhaustive and thus allows a commander the right
of affording prisoner of war status to persons not included, which
might be argued ES including deserters in view of the reference
in the index End their absence from the category of persons enumerated in Article 4. Since paragraph 70 Is rather poorly worded, it
should be rewritten to clearly spell out its intent. With the probable increase in the number of desertions in a future ideological
war, the action to be taken by a commander with respect to de.
serters should be clearly set out.

C . POSSIBLE IXTERPRETATIONS
Having considered the pertinent articles and the opinions of the
few authorities who have attempted to interpret the Convention
with respect to the status of deserters, there appears to be f o u r
pocsible points of view. Thus it is contended that the following
are possible interpretations of Article 4, ES to those military personnel upon whom a belligerent is required under the Convention
t o n a n t prisoner of war status.
(1) All military personnel in the hands of the enemy, irrespective of the manner in which they Came into custody
or their intent.
(2) All military personnel in the hands of the enemy, except
those who voluntarily placed themselves under the power
of the enemy End have from the beginning manifested
their intent to sever their allegiance.
(3) All military personnel in the hands of the enemy, except
those who voluntarily placed themselves under the power
of the enemy, regardlesa of their intent.
(4) All military personnel in the hands of the enemy, except
those who have deserted their own forces, including those
deserters who by mere chance have been captured by the
enemy.
The first assertion is based upon the strictest possible interpre36
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tation of Article 4. Such an interpretation completely eliminates
from customary law recamition of persons such as deserters. Even
the language of the Convention does not appear to force such a
conclusion, and certainly the working papers do not aupport the
proposition that it wa8 the intent of the drafters or the diplomatic
representatives to effect such a conclusion. Such a position would
appear t o violate even the humanitarian principles upon which
the Convention is based. For, BS pointed out by hlr. Wilhelm, mansof the Articles of the Convention itself would impose unreasonable
results when applied to certain types of deserters.rb
Such an interpretation would estop a belligerent from ever
utilizing the voluntary serricea of deserters, While i t is true that
the Convention attempts to effect this result with respect to those
who a r e prisoners of war, to extend this to deserters mould appear
to extend the rule beyond the Convention requirements. The unrealistic result of such an unwarranted extension would be particularly evident in the caae of an individual who haa deserted
as a result of his ideological beliefs and voluntarily placed himself
in the power of the enemy for the express purpose of aiding in
the overthrow of what he considers adverse elements which control his nation. To attempt to place all such aersons in a category
w,here, by the impact of Article I , their services could not be utilized,
would be to expect the impossible in future ideological conflicts.
Such a result would merely force theae persons into guerilla or
underground units where their protection would be far less than
that of a deserter.
The second possible interpretation is supported by the writings
of bath hlr. Wilhelm 1: and Mr. Draper.7e This riew recognizes a
realistic approach to the problem and would allow the voluntary
utilization of that category of deserters who are the most likely to
offer their service^. The main objection to thia interpretation is
t h a t i t injects into the language "fallen into the power" an element of intent which need not be Considered to determine whether
or not one is a deserter. If it is contended that it is the voluntary
placing into the power of the enemy that takes an individual out of
the provisions of Article 4, then this test alone should be the lend
consideration. Once an individual has voluntarily effected this
result, his intent would appear to have importance only with respect to his voluntary utilization, and not to his status.
The third interpretation is considered to be the moat reasonable.
I t is based purely upon the meaning of the words "fallen into the
power", without consideration of any subjective elements such
id
77
-i
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Wilhelm, 81ipra note 69, at 28.
Ibid.
D:nper, o p . oit. m p m note 72.
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a s intent. Still it does not appear to violate the spirit of the Convention. A commander should be able to ascertain whether an
individual has voluntarily placed himself under his power, or has
merely fallen into his power by virtue of the exterior force of
the tactical situation.
Those persons who will be covered by this view, but who do not
intend to sever their allegiance, are not likely to suffer from the
loss of prisoner of war status. A belligerent will probably not
attempt to force their utilization for two principle reasons. First,
any less humane treatment than prisoners of war would restrain
other posible deserters. The tactical and psychological advantages
of such desertions are too great to risk such an effect. Second,
any farced utilization would be of questionable value. I t must be
remembered that a belligerent could determine to accord them
prisoner of war status and probably would do so in such cases, or
perhaps a belligerent might even enhance their position above
that of prisoner of war for the psychological purpose of inducing
other desertions. Even if such status were not accorded them,
there is strong support for the view that if they are not accorded
prisoner of war status they would become protected persons under
the 1949 Civilians' Convention." As protected persons they could
not be compelled to serve in the armed or auxiliary forces of the
detaining power."
The fourth interpretation, that all deserters from their o w n
forces, even those captured by chance, are not included within
Article 4, probably extends Article 4 beyond its permissible limits.
I t might be argued that Mr. Garcia-Mora and P r . Schapiro support this position by their assertions that deserters are probably
not prisoners of war under the Convention. However, it must be
considered that both authors were concerned primarily with the
repatriation of deserters and whether they would extend this to
the area of their posible utilization must remain subject to question.
Where deserters have been captured or fallen into the power
of the enemy within the apparent meaning of the Convention, the
mere fact that they have deserted their own forces should not
allow a belligerent to consider them other than as a prisoner
of war. By their act of desertion they have merely violated their
o m municipal law and this should have no apparent effect upon
their status under the Convention. I t cannot be reasonably argued
1D The Geneva Conventions of 12 August 1949, Commentary IV. Geneva
Convention Relative t o the Protection of Civilian Persons io Time of War 50
(Pietet ed. 1958).
60 Geneva Canvention Relating to the Protection of CivilIan Persons in
Time af W&r. 12 Aug 1949 [1955], 6 U.S.T. & O.I.A.8516, T.I.A.S. 3355
(effectire 2 Feb 1856). A r t 51; lee also FM 27-10, pms. 418-420.
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that the municipal law of a particular nation forms a part of the
Convention which would effect a change of the language “fallen
into the power”.
In view of the determination that prisoners of war need not
be forceably repatriated under the Convention, their being accorded such status would not operate to their detriment. I t would
only be in the case of forced repatriation where they might suffer
and such an action would be highly unlikely.
A fifth interpretation which was considered, but rejected, was
to exclude from prisoner of war status those who do not desert,
but a t the time of their surrender, or capture, or subsequently,
voluntarily terminate their allegiance to their forces of their
country and offer to aid their captors. Such personnel clearly
“fall into the power’’ of the enemy within the meaning of Article
4, and to allow them to renounce such status would violate the
provisions of Article 7.

IV. CONCLUSION
It is m e thing to analyze and interpret the Convention to determine the status of deserters and the consequent limitations
upon their utilization. It is an entirely different matter to determine whether the resulting rule is acceptable or one that will
likely be adhered to in future hostilities. The suggestion that only
those deserters who voluntarily place themselves in the custody
of the enemy may be considered 8 8 being exempt from prisoner
of war status and the resulting impact of Article 7 extremely
limits those persons whose voluntary services may be utilized by
a belligerent. However, it seems apparent that with respect to
those persons falling within this exception, their voluntary utilization would not violate either the spirit of the Convention or the
humanitarian principles of warfare.
The nations of the world are becoming more and more separated
by the Cold War into two basic ideologies, communist on the one
hand and non-communist nations on the other. The differences in
population and manpower between them may be expected to be
great. While nuclear weapons could probably neutralize any differences in size, their use may not be forthcoming, due to equal
development of such weapons and a recognition that their use
could result in annihilation of both sides. Thus the Achilles‘ Heel
of one or the other may well be the loyalty of its forces. In this
battle for the minds of men, it is not beyond the realm of possibility that large segments of either force might desert, or after
being taken prisoners, indicate their desire to sever their allegiance.
*OD 13198
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That such a possibility exists is evidenced by the writings of a
recent Soviet military defector who stated :e1
The presence in the armed forces of member8 of natimal minorities, many
of whom were vicims of brutal reprisals for their defections in the last
war, raises the queation of the loyalty of s t leait a large Portion of the
Soviet farces. In time of war thiii m u i d be a source of weaknarr or even
peril to the Soviet state. The seeuntg system operating throughout the
Soriet armed forces breeds constant discontent and irritation even at
t i e highest leiels in the Red A m y , particularly aaing t o the aupernnion
of the ordinary military establishment by the pditical Y V D troops with
their independent command and ancillary sewieer of 811 kinds.

The internal revolts within the Communist satellite nations, as
well as the large number of refugees escaping from these nations,
certainly indicates that a serious problem af loyalty exists d t h i n
the communist block,
Is there a rule of law that would prevent the free world from
utilizing the roluntary services of these troops in (1) the event
of their desertion, or (2) when, as prisoners of war, they offer
their ser\,icea? For deserters there is no prohibition. For prisoners of war there is the 1949 Convention which denies the captor
some of tho benefit of their voluntary service.
Whether the adoption by the delegates of Article 7 will achieve
its desired effect of the ultimate in protection for prisoners of
war is yet to be seen, Certainly this result was f a r from realized
during the Korean Conflict, wherein wholesale violations of the
Convention on the part of the Communists were the rule rather
than the exception. Only time will tell whether this protection
mas worth the price paid for it.
The one paramount effect of Article 7 was to increase the importance of the status of deserters in future hostilities.

$1 Tokaa'i, Soviet lmpemliim 70
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OFFICI.\L RECORD5 .\\D
BI'BISESS ESTRIES:
THEIR L5E .\S E\ IUE\CE IS COLRTS.>I.U(TI.\L .\\D
1 H E L I W r ~ T I O \ j TIIEHEOS'
BY LIEUTENANT
DOKALD E. SELBY**
I. INTRODUCTION
Since the advent af the Uniform Code of Nilitary Justice 1 and
its companion-in-arms, the Manual for Courts-Martial, 1961,
(hereafter referred to as the Manual), legal scholars and practitioners have commented freely on many aspects of military law.
Little has been written, however, about the individual rules of
evidence in trials by courts-martial. Since many of the rules set
forth in the Manual1 are identical with those in civil life, the
absence of comment is understandable. In most instances the military lawyer can look to the existing writings of his civilian
brothers for interpretation and discussion of the myriad, and sometimes confusing, decisions of the courts. There are, however, some
aspects of the military rules of evidence which need clarification
either because of their special nature or their frequency of use in
courts-martial. One aspect is the use of entries in official records
and business entries as evidence in trial by court-martial.
The "official records" and "business entry" exceptions to the
hearsay rule of evidence are found in both military and federal
law. Contrary to the belief of some attorneys, little difference
exists between the federal provisions and the provisions in the
Rlanual.4 In fact, the "business entry" provisions in the Manual
were based on the federal statute.6 I t can be fairly stated that
what is often mistaken for a difference in the rule is actually a
difference in frequency of use. The very nature of the military
establishment, with its constantly changing and shifting personnel
and its worldwide bases, creates additional problems for the miliThis article was adapted from a thesis presented t o The Judge Advocate
General's School, U.S. A m y . Charlattewilie, Virginia. while t h s author was
member of the Eighth Adraneed Class. The opinion3 and e~neluaions expressed herein m e those of the auther and do not necessarily represent the
v i e w of either The Judge Advocate General's School or any other govern.
menta1 agency.
**JAGC, U.S. N a i y ; LL.B, University of Virginia Law School, 1851.
1 1 0 U.S.C. g5 801-040 (1968) (hereinafter referred to as the Code or
UCMJ).
8 Chap. XXVII, MCM,1861.
8 28 U.S.C. $ 1 7 3 3 (1958) (omeiai records) i 28 U.S.C. 8 1132 (1068) (husinew entries).
(Par. 144b, I C M , 1061 (OWoiai records) i Par. 144% MCM, 1061 (buainen
entrier).
6 Legal and Legillative Basis, Xanual for Caurta-Martial, United Statee,
1061,p. 220.
B
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tary lawyer who must present evidence before courts-martial.
Trial and defense counsel are almost daily faced with the problem
of absent witnesses who have either been transfened or are unavailable due to military necessity. As a result, frequent recourse
must be had to rules of evidence which will permit counsel to place
facts before the courts-martial without the physical presence of
the witness having knowledge of those facts. Of necessity, then,
the exceptions to the hearsay rule must be used.
An official statement, in writing, made as a record of a fact or
event by an individual acting in the performance of an official d u e ,
imposed upon him by law, regulation, or custom, to know o r
ascertain through appropriate and trustworthy channels of information the truth of the matter and to record it, is admissible
in evidence before a court-martial to prove the truth of such
matters.@ Any writing or record made as R memorandum of
record of any act or event, is admissible in evidence before a
court-martial as evidence of such act or event if made in the
regular course of business at the time of such fact or event or
within a reasonable time thereafter. The fact that the person
making the entry may have lacked personal knowledge of the
matters recorded affects only the weight of the evidence and not
its admissibility.?
Every military attorney is familiar with the examples of military records containing entries which may be admissible in evidence under the “official record” exception to the hearsay rule.B
The morning report (in the Army and Air Force) and the service
record entry (in the Navy) are used daily to prove the offense of
unauthorized absence in courts-martial, Specific sanction for such
use is found in the Manual, wherein it is stated:
Absence without leave ia umdly prored, prima facie, by entries in
the morning report ,
and by entries In the sewice record or unit
personnel diary . . . they are evidence . . , of the absence without proper
authorit? and attendant facts and eireumitanee~ required B be recorded
.e

..

. ..

Thus, in the absence of rebutting evidence, the official record or
records may prove every element of the offense.
Reason dictates that there must be some limitations a s to what
matters may be proved under these exceptions. The Manual lists
several specific limitations :
The mere fact that a document is an official writing or report does
not, in itieif, make it admissible in evidence t o prove the truth of the
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mattera therein stated. An officisi writing mag be admitted in evidence
for this purpose miy when i t comes within one of the reeognizsd a m p tiona to the hearsay rule.l0
The official rwordr and business entries must be properly authenticated.,)
Recorda or entrieli of "opinion" are not admissible under either exeeption to the hearsay ruie.la
In eonsidering official records, the recording official must not only have
had a duty to make an entry as to a certain fact or w e n t but must a180
have had B d u Q to h o w or ascertain the t r u t h of the matter set forth
In the reoord.l8
Similarly, i t in not auffleient t h a t a psrticulsr businera entry WIU
made in the regular course af conduct which had some relationship to
business if it was not made in the regular course of husinesa.ll
Neither the official record nor the business ~ n t r yexception to the
hearsay rule renders admissible in evidence writings or records made
principally with a ~ i e w
t o proseeution.l'
A news account of an incident is not admissible, under either of these
e x e p t i o m to the hearsay rule, to prow the ineident.16

In this article the decisions of the federal courts and the United
States Court of Military Appeals'? will be examined to determine
the extent to which these exceptions to the hearsay rule may be
used in courts-martial. An effort will also be made to determine
the acooe of aoolication of the limitations on their use a8 set forth
in the Manualiand to determine whether any additional limitations
have been imposed by the courts."
11. THE OFFICIAL RECORDS EXCEPTION TO THE
HEARSAY RULE OF EVIDENCE
A. The Reason for the Ezoeption
Before proceeding to a consideration of the courts' interpretations of the official records exception to the hearsay rule, it would
be well to consider the reason for the exception. As in the case
of the other exceptions to the hearsay rule, the basis can be generally stated as one of "necessity" and "trustworthiness." However, "necessity" in this case is reduced to a high degree of expediency. Thus it is not required that the public official be shown
10 Par.

1448,MCM, 1951.

11 Par.14Sb(2) (e.)-(f), par.
1* Par. 144d, MCM, 1951.

144% MCM, 1951.

Ibid.
Id Ibid.
I6 Ibid.
10 Ibid.
18

17 Hereinafter referred to e8. Court of Military Appeaia.
18 The problem of Buthentieation of oflciai records and buiiineaa entries wlii
not be treated in avceesding chapters except PI necessarg to discussion of
other limitation..
*M BllOB
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to be "unavailable by reason of death, absence, or like circumstances." 1)
Althoigh, then, there is strictly no neCesity far emplofing hemsay,
the sense t h a t the personal mtendsnce of the afficer is eoipoidIy
impoiiible to obtain, there i s neverrhelez8 a high degree of expdiency
fhar the pib!ie busmein be not deranged by insisting on the atriet enforcement of the Hearsay rule.SO
ID

In addition there is a great likelihood that a public official would
have no memory a t all respecting the hundreds of entries that are
little more than mechanicaLZ1 In the military sphere there is not
only a necessity that the performance of official duty be uninterrupted, but there exists also the recurring problem of absolute
unavailability of officers who may have made the entries in official
records. The exigencies of the service requiring frequent transfers of personnel and the urgency of military operations dictate
that some substitute be utilized for parol testimony.
The influence of the official duty, whether imposed by statute,
regulation, or by implication inherent in the official position, to
make an accurate statement is considered sufficient to provide the
element of "trustworthiness" justifying the acceptance of the
hearaay statement.
[Iln the

matter8 in which the law of Evidence is concerned, official duty
on the whole a vital farce, more potent than might be supposed. even
B community where official ceremony and dignity are as little regarded
as with US. And even if the traditional assnmption of the potency of
off.eial duly and honor be in some regions or far some ~ I ~ P B D Sof incumbents more B fiction than a fact, i t is at least a fiction we cam hardly
afford m our law openly ta repudiate.22
LI

in

I t miaht well be added, parenthetically, that the very nature of
the military establishment, Le., the strict regulatory provisions
governing every facet of military business, together with the
absolute necessity for rigid adherence to the principles of integrity and honor essential for t h e maintenance of discipline, furnish
an even greater guarantee of trustworthiness.
Official records, or "official statements" as Profeasar Wigmore
prefers to delineate them?* were admissible at common law.24
However, many states have enacted specific statutes, either of
general application or f a r limited pu~poses,making official records admissible in evidence. So too, the Congress has provided
f a r the admissibility of official records in the federal caurts.26
~,
.D 5 Wigmore,

Evidence D 1631 i3d ed. 1940).

?orbid.
21 X o n g Wing Fao I. McGrath, 196 F.2d 120 (9th Cir. 1 9 6 1 ) .
*? 5 W~lgmare,Evidence 8 1632 (3d ed. 1940).
1 3 Zd. j 1630.
*d See. e.#., Evanetan Y . Gunn, 99 U S 660 (1878).
26 28 U.S.C.$ 1733 (1868) iimplemented by Fed. R. Civ. P. 44 and Fed.
crim. P. 2 1 ) .
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other limitations not apparent on the face of the rule, are also
found in the Manual.82
Since the military rule is more precise and is more easily adaptable to at least a general categorization of the limitations on admissibility, the case law will be considered with the emphasis on
military cases, indicating where appropriate, agreement or disagreement in the federal courts as the case may be.
C. The Record Must Be Odoial

1. Military Law
When offered in evidence 8s an official record, a particular document must first be shown to be "official" in that it is a report
or entry in B record required by law, regulation or custom. The
court may take judicial notice of the pertinent regulations or
customs of the armed service concerned.88
The following examples will serve ta illustrate the various
types of records required by regulations which have been held
admissible under the official records exception :
Extract from the "Time Lost" ~ e d i e nof e. service record refl-tiw the
inception of an unauthorized absence ahzre current regulations remired
d e t e m i m t i m and recordation of the inception of unauthorized sbieneer
for the ~YIDOSBI of computing time lost from d u t y P
Transfer arden, including letter type orders, requimd by repulations
to be maintained in B arrvke remrdias
A "Plan of the Day" setting forth the routine of the day for abip'a
permnnei and other omcia1 information where N a w Regulations required
ita maintmance.sn

However, information not required by regulations to be recorded will not be admissible. Accordingly, where 3larine Corps
regulations in effect a t the time a certain entry was made in the
accused's records did not require a recording of the manner in
which a period of AWOL was terminated, such an entry which
purported to show that the accused had been apprehended was
not admissible a s an official record to show the fact of apprehension.'7
Similarly, a portion of a service record entry showing termination of an unauthorized absence which related that the
accused had been apprehended by civil authorities, tried and convicted for vagrancy was held not to be within the meaning of
a* par. 144d. nichi, mi.
sa pSr. ma,my, 1961.
34 United Statea v. Meh'amara, 7 U S C P A 571,23 CMR 38 (1967)
BE United States Y. Johnson, 10 USCMA 630, 28 CMR 186 (1868).
United States V. McBride, 6 USCMA 430.20 CMR 146 (19551.
*l United States Y. Bennett,4 USCMA 309,15 CMR 309 (1914).
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"circumstances of return" required to be recorded by navy regulations and therefore inadmissible hearsay.sa
The same limitation is applicable to records offered by the defense. Thus an entry in a service record offered by the defense
to establish that the accused qualified as a marksman on a given
date during the period of absence alleged was not admissible as
an o%icial record where existing regulations would require an
entry only if he qualified as an expert.88
While the cases speak repeatedly of entries made pursuant to
a duty to record imposed by regulation, only one case has been
found in which i t w8s said that the duty to make a specific entry
could be rested on custom. I n that case, a trial for desertion,
certain communications from the Commanding General, Air
Training Command, accepting an unconditional resignation submitted by the accused and directing his discharge by a certain
date, were offered by the defense. Also admitted were certain
indorsements to the communications and teletype messages concerning the same subject. Although the admissibility of the documents was sustained an the basis that they were official records,
made pursuant to regulations, the Air Force Board of Review
said:
Even absent such specific requiiements . . . , it e m s c a ~ ~ e bo
l y denied
that a tender thereof, [the reripnation] and the consequent steps taken
to ~ p p r o o eor disapprme it, conditute a fact or event that the militam
authorities concerned would, bg recognized eustom and usage, generally
record by Written eommvnieations between the headquarters eancemed.40

The only definition of "custom" is found in paragraph 213s of
the Manual which Bays:
In its legal sense the ward "custom" imports aomething more than B
method of procedure or B mode of eonduct or behavior which is merely
of frequent or ususi occurrenee. Custom arisen out of long eatabiinhed
practices which by Common emsent have attained the farce of law in the
militam or other community aleeted by t h e m . . ,

.

I t is apparent that this definition contemplates a service-wide
"method of procedure or mode of conduct" rather than a local
nature. In any event, the problem is probably academic since, as
the same paragraph of the Manual points out, many customs of
the service are now set forth in regulations of the various armed
forces. In addition, where it could be shown that particular entries
were regularly made in accordance with practice or custom, they
would probably qualify a s busineas entries, admissible under a
separate exception to the hearsay rule. Where clearly admissible
88United States ri. Ball, 10 USCYA 136, 27 CMR 210 (1959). But 8 ~
United States V. Coater, 2 USCMA 625, 10 CMR 123 (195s). (See aim nn.
109-5Wrm and seeompanging M.)
30 United S t a k a 7. MeNamara. aupla note 34, at 673, 23 CMR a t 42.
(0 ACM 11660. Bton. 21 CMR 699. TO3 (1956).
*GO 13118
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under the business entry exception, it would be highly unlikely
that counsel m u l d jeopardize his case a n the chance that it would
be admissible as an official record.
2. Federal Laic
Official records a e r e admissible in evidence in the federal courts
Prior to the inception of the federal statute. The test far admissibility was based on the common law reliance on the inherent trustworthiness of records prepared by public officials in the course
of their duty.
Thus in 1878 the United States Supreme Court upheld the admissibility of weather reports and data prepared by the U.S.
Signal Service a s official records even in the absence of a specific
statute authorizing their admission in
The Court
found that existing statutes required meteorological information
to be taken a t military posts and required the Secretary of War
to provide for reports of this data. Accordingly the Court held
that the reports were required to be kept in the course of official
duty.62 Similarly, in a civil suit by the United States to recover
dividends on capital stock, the United States Supreme Court upheld the admissibility of Treasury Department records reflecting
receipt of certain dividends to prove the truth of the entries and
as tending to show that certain other dividends were not received.
The Court based the admissibility of the records an the fact that
they were required by law to be kept.43 So too, in a suit involving
disputed water rights, a report of a State engineer required by
state law to be made in such cases was admissible as an official
record.44
As was found to be true in the military cases, a failure to show
that a particular entry in an official record \,-as, in some manner,
required will preclude its admisaion into evidence under the exception. Thus in a dispute concerning the conveyance of land, a
"census" of Indians entitled to participate in the division of lands
granted by the Treaty of Prairie du Chien, offered ta prove the
age of a certain Indian, was held inadmissible since the Act af
Congress did not require ascertainment of the respective ages of
the Indians nor the preservation of the "census" itself as a public
record.'j
41 ~
~
.G~~~~ 98 r.s
~ 660~ (18:s).
r
~
~
~
.
I ? I d s t 666. Acooi'il: Minnehahr County, S . D. V. Kelley, 150 €.Zd 356
(6th Cir. 1841).
4 3 Chesapeake snd Delaware Canal Co. V. UnitEd Stater, 250 U.S. 123

11019).
44Pacihe Livestock Co

V.

Lenin, 241 U.S. 440 (1816). C f , Franklin

Skelly Oil Ca., 141 F.2d 668 110th Cir. 1914).
15 Hegler Y . Faulkner, 153 U S . 108 (1884).
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Some controversy exists a s to the admissibility of reports submitted by other than public officials to government agencies pursuant to statutory requirements. For example, in a case involving
the loss of a dredge hull while being towed by a tug, a report filed
by the master of the tug in compliance with Coast Guard regulations was admissible in evidence as an official record.'E However,
monthly returns of sales made by oleomargarine dealers required
by internal revenue regulations were not admissible a s official
records," nor were records of sugar sales though required by
regulations.'e The rationale of the opinions excluding such "ad
hoc" reports appears to be a serious doubt as ta their necessity
and trustworthiness.
Research fails to reveal any specific case on this particular
point in the military.. However, since military personnel are required to file income tax returns and are subject to assessment, it
is certainly conceivable that such recorda could be utilized in
courts-martial.
In the federal courts, while lhere is no specific mention of official
records "required by custom," there is mention of entries made in
public records in the "course of public duty." Profesaor Wigmore
states the rule as being baaed on the official duty to act, that is,
"wherever there is a duty to do, then there is also a duty to record
the things done." 4n Thus where a contract for sale of mining
leases covering Indian lands was subject to the appro\-a1 by the
Secretary of the Interior, interdepartmental communications
containing corroborating evidence of departmental willingness to
approve the sale if the cooperation of the owners could be assured were properly admitted as official records.s0

D. The Entry Or Record Mut B EProperlp Recorded
1. Military Law
The record must, an its face, have been prepared in tt.e manner
prescribed by regulations. If the pertinent regulation, pursuant
to which an entry is made, requires a specific manner of preparation, the failure to comply with such requirement may be fatal.
An extract copy of a morning report entry certified by the cus45 Sternberg Dredging Co. V. Noran, 186 F.2d 1002 (2d Cir. 1952). Accord.
Lewis V. United States, 38 F.2d 406 (9th Cir. 1930); hIcInerny V. United
Statel, 143 F.728 (1st Cir. 1906); 6 Wigmare, Evidence S 1633a (3d ed. 1940).
47 United Stater V. Elder, 232 Fed. 267 (D.C. Cir. 1916).
68 Yatthewa V. Cnited Stater, 217 F.2d 400 ( L h Cir. 1SZ41.
49 5 Vigmare, Evrdence 5 1638 (3d ed. 18401, and easel cited therein.
LIIVanadium Carp. of America V. Fidelity and Deposit Co. a i Uaryland,
168 F 2 d 105 (2d Ci;. 1 9 4 i l . ( T h e mart reasoned thar the eommumeahonr
contained the very e i ~ e m eof the Assistant Secretary of Interior's decision
he was required to make and WBP Therefore similar to a formal apinmn.]
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todian of the original report to contain all signatures which appeared on the original was held inadmissible as an official record
where no signature appeared on the entry and the morning report regulation required all such entries to be signed. On its face,
this record had not been prepared in accordance with the controlling regulation.i1 Similarly a morning report entry which was
initialed and not signed as required by regulations was inadmissible a s an official record.'* However, the failure to include the
words "corrected entry" on a morning report which in fact corrected a previous report did not of itaelf render the subsequent
report unofficial or inadmissible where not "material to the execution" of the document.68 I t should be noted that what is "material t o the execution" of the document is not defined 6 4 and is
decided on a case by case basis.
2. Federal Law
No specific case has been found wherein the federal courts
have discussed a requirement that the official statements must be
recorded in the precise manner specified by a statute or regulation. I t would appear reasonable, however, to expect that a showing of an omission of a material fact, required by a statute or
regulation to be recorded, could successfully be asserted as a bar
to admission of such record on the basis that it would not satisfy
the courts as to its trustworthiness.
E. .Must Record A Fact Or Event
1. Military Law
I t will be recalled that the military rule requires that the entry
concerned must pertain to a "fact or event."
In this area, the
drafters of the Manual chose to amplify the limitation inherent
in the basic rule. For this purpoae, an opinion is not a fact.s6
It is immediately apparent that many entries in military records,
required by law, regulation, or custom, run head-on into this prescription, I t is arguable, a t least, that such entries a8 "unauthorized absence." "breach of arrest," "apprehension." "escape from
confinement." etc., are not really facts but are the opinions or
legal conclusions of the person making the entry.6'
I I United States Y. Parlier, 1 USCMA 433, 4 ChlR 25 (1962).
62United States V. Henry, 7 USCMA 663, 23 CMR 127 (19573: b u t ~ e e ,
CM 587850, Slabanek, 21 CMR 374 (1856), p e t . denied, 7 USCMA 772. 21
C M R 340 (19661 ( r e m r t initialed instead a i beinn sizned, heid n o t to undermine eireuistadtinl b b a b i l i t y of t r u s t n w t h i n e s s a n d admitted a i B bvsinesn
entry).
1 3 United States s. Anderten, 4 USCMA 354, 15 ChlR 354 (1854).
6 4 CM 394273, Witty.25 CMR 515 (1857).
1 6 see text accompanying note 27 mpro.
6 4 Par. I44d, MCJI, 1951.
S I Evidsnca. Speeid Text of The Judge Advocate General's School, U.S.
Army, 1959,at 2205.
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This was successfully urged in a case where a semice w o r d
entry was offered in evidence, reciting that the accused had missed
the movement of his ship on a certain date, and that such movement was known to him by virtue of its having been published a t
quarters and in the “Plan of the Day.” Only that portion of the
entry relating that the accused missed the movement of his ship
was held admissible under the official records exception. That portion of the record which related that the movement of the ship
was known to the accused by being published a t quarters and in
the “Plan of the Day” was held to be a mere opinion or conclusion
of the entrant and, as such, pure hearsay incompetent to prove
knowledge.5g However, in a case involving the charge of desertion,
a Navy Board of Review held that i t wa8 not error to admit into
evidence service record entries containing the word “deserter”
where the Law Officer instructed the court (both a t the time of
admission and during final instructions) that it must make an
independent determination of the presence or absence of an intent
to desert.S8 Similarly, in an Air Force trial for desertion, service
record extracts which contained, inter alia, an entry, “DFR as des,”
(dropped from rolls BS deserter) were held to be of no legal efficacy even though required by regulations. The court held that
the particular entry related to an administrative determination
which could not be considered 86 evidence bearing on intent to
remain away permanently, and a failure by the Law Officer to
so instruct w a error.“
~
As the Manual points out, “it is often difficult a s a practical
matter to draw the line between what is opinion and what is
However, the Manual also points out that:
[alome assertions bared on trained observation which, strictly speaking,
might be considered Statements of opinion so eimelg approximate atate.
ments of fact BP to permit the law to p1.w them in the iatter eategom
rather than in th? f a m e a and to admit B record of them in evidence
without appreciable risk of doing an injustice because of the lack of
opportunity to e*o9S-ex8mi”e.e2

Tacit recognition of this is found in a case in which a log entry
in a guard report book to the effect that the officer of the w a r d
611 NCX 31, Thoenton, 2 CMR 610 (1852).
69 KCM 313, Taingeah, 13 CMR 382 (1854) (the opinion doe8 not make clear
whether the entry “deserter” was actually required by regulation).
“ A C M 12386, Gvaham, 22 CMR 310 (19561, pet. deniad, 1 USCMA 786,
22 CMR 331 (1856). (Here the entry was required by regulations far per.
mnnei accounting purpoaes and the administrative detarminatmn was ~ e .
quired for the disposition of the man’s recorda. The duty imposed on the
entrant was to ascertain that the member had been absent for 30 days, but
was not to ascertain his intent.)
01 par. 1 4 4 4 MCM, 1851.
e* I b i d .
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had found the accused (sentry) fast asleep in a truck and had
relieved him of duty, was admitted in evidence as an officialrecord
without objectim6J The Court of Xilitary Appeals, speaking
through Judge Latimer in an opinion concurred in by Chief Judge
Quinn, said byway of dictum:
It mag w e 3 be that m opinion anfry which States t h a t a sent= was
asleep 6" cioreiy approximate3 a aiatement o i fact as to permit its " l e
m sn official document. , , .04

80case has been found, however, in which such an entry has been
admitted in evidence.
Despite the suggestion that entries relating to unauthorized
absence, apprehension, escape from confinement, e k . , might arguably be termed opinions or legal conclusions, the Court of Dlilitaw
Appeals has consistently upheld their admissibility when such
en:riea are required by regulation. I t should be noted, however,
that these entries relate to personnel accounting matters and no
indication has been found that the court would countenance the
admissibilky of opinions relating to other matters merely because
regulations require an entry of that nature in an official record."
2. Federal Law

In general, the federal c a m follow the rule that official records
containing opinions and conclusions are not admissible in evidence
under this exception to the hearsay rule. Thus written report
of a state gas inspector, required by state law to be submitted to
the fire marahal, and which contained the inspector's opinion as
to the cause of an explosion was held inadmissible when offered
to prove the main issue in a civil case, i.e., negiigence.6* There the
court acknowledged that in some instances reports, findings, and
conclusions of public officials concerning causes and effects have
been held admissible under the official records exception when
made pursuant t o authority to conduct hearings in the public
interest.i. Hoxwer, the following language of the court expresses
the rule generally applied:
But expres~ionsof apmlan and ~ o n e l u i l ~an
n ~causes and effects based
upon factual findings are not always admissible as BubiiC recorda.

-~

Un.ted Fratel Y . Johnson, 9 USC31.4 l i 8 , 2 G ChIR 440 (1958).
8 : I d . a t 180, 2 i C M R a t 442 (while thin entiy WBI found to be inadmmibie
beeaube the e n t r a n t iv85 present and testified a t rhe trial, there then being no
necerdfy f a r the m e a i the official record the m a j o n t y of t h e court iound no
prejudice in its s d m m i a n ) ,
65 F o r errmple, it would not appear that an official record containing the
u p m o n of an accident :ni'estlzatar as to the cause of an accident would be
admmible even if r u t h a report were required by regulation%.
86 Franklin V. Skellg 011 Co., 141 F.2d 668 (10th Cir. 1944).
6 1 Bee, e.n., Paelfie Llrealack Ca. V. Lewis, 241 U.S. 440 (1818).
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eapeeiaily when it is n h o m either t h a t the e ~ n e l u ~ i oor
n opinion which
the statement purports t o convey would not be admissible if tendered
by the direct testimony af the maker, or if the denial of the right t o
cross-examination would result in The perversion of the rule of t m s e
worthiness and reliability . . . . The rearch is for the t r u t h and the
tria! court i s the first and beat judge of whether t e n d e d elidence meets
the standard of t r u r m m t h i n e i n and r e l i a b h t y which will entitle i t t o
stand 89 evidence Of an irruable fact, abaent the test of c m s s - e x ~ m i n ~ tion.ll

In holding that the trial court was justified in excluding the report,
the court said:
The statement ie not inadmirsible because of its lack of authenticity or
beeause it is not e. publie doevment subject to public inspeetian, but
because the matter and things eantsined therein express marely the
opinion of m e whose omciai ofice and duty does not rise ta the dot9
of an adjudicator of causes and effeeti.BB
I n a similar vein, reports made by a coal company to the Bureau

of Labor Statistics which indicated that certain strikes were
caused by efforts to unionize truck mines were heid to be inadmissible as official records, even though filed with an agency of the
United States, since the reports dealt iq-ith the matters at issue
and were matters resting on conclusions and hearsay.io
In the discussion of the business entry exception to the hearsay
rule it will be seen that a difference of opinion exists between
the various circuits as to the admissibility of investigative reports
under that exception.

F. Presumptions
When a properly authenticated document or admissible copy
thereof appears, on its face, to satisfy the requisites of an official
record certain presumptions arise. I t will be presumed, prima
facie, that the record was made by a person required by law, remlation, or custom to do so and that the entrant performed the duty
properly. The decided cases indicate that these presumptions will
survive even in the face of evidence which, if believed, casts doubt
thereon. The record will lose its aura of "officiality" only when
the contrary evidence is undisputed. Only then are the presumptions overcome and the record rendered inadmissible.
1. Military Law
The tenor of the Court of Xiiitary Appeals' approach to the presumption of regularity was evident in the case of U.S.v. Ma%
decided soon after the UCMJ became effective. The then
Franklin V. Skeliy Oil Co., dspra note 66, st 512.
lbzd.
U Y W Y . Patton, 211 F.2d 742 (4th Cir. ISFA), c w t . denied, 348 U.S. 824
(1954).
71 see P a r t 111, infra.
71 1 USCMA 82,1 CMR 82 (1981).
10
09

70
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existing regulations provided that an individual other than a commanding officer could sign morning reports only if so authorized
by the commanding officer. In Masusock, the morning reports were
signed by a personnel officer, but no evidence was offered to show
his authority for signing. In its ruling on the assertion by appeilate counsel that such morning reports were hearsay and inadmissible, the court's attitude was made plain in the following
language :
[Tlhere i s a prerumptmn t h a t the records emanating from otfeial unit
~(lureesm e the records required by regulation to be kept and t h a t the
person reemding even though not shown 88 the commanding officer knew
01 had the duty t o know a r ascertain the truth of the f a c t i or events
r e c o r d e d , , , ,IS
We must P I ~ P Y ~ that
D
the commanding officer adopted a preferred
Practice and designated the personnel officer; or, t h a t the latter arrogated
ta himaeif the duties belonging t o another ofleer. As between the two,
we bDlieVe the foImer in keeping with and the latter contrary to
ordinary standards of conduct. Such being the ease, the presumption of
regvlsrity attends snd if petitioner
to o r e ~ e o m ethe premmption
he must introduce 80me evidence t o rebut i t . . . 3

This case has been cited repeatedly and is still good law today.
The strength of the presumption is further evidenced by a case
in which it was held that the presumption attached even though
the entrant was a legal officer whose duties do not normally include
the maintenance of personnel records and the prosecution v a s not
required to show affirmatively that the legal officer had been
delegated authority to make such entriea or to maintain such
records."
The presumption can be effectively destroyed, howerer, a s in il
ease where it was shown that the person signing a morning report
was not authorized by regulations to do so, and had acted a t the
direction of another who had only delegated authority t o s i m the
report."
2. Federal Law
Examination of the federal cases discloses no specific expression
as to the necessity that the original official record be signed by a
person authorized t o do so when law or regulation require a signature. There is no doubt, however, that in any such c a ~ ein which
it could be shown that a record was prepared by an unauthorized
person it would be excluded. Thus in a case where copies of a
I d . a t 3 5 , l C M R a t 35.
?~Id,st37,1CMRst37.
19

7lUnited States V. Moore, 8 USCYA 118, 23 C Y R 340 (1957); c f , XCP
152, Johnaon, 6 C M R 459 (1952) (noneommlrrmed wairanf ameer can make
entries in personnel record when ~mpperlydesignated).
18 ACH 12908. Lcooh, 23 C M R 732 (1958).
64
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secret decree and ministerial order of the Spanish Government
were offered a s official records, the court said that while it was
not inconceivable that a custodian of records could perjure himself and falsify documents, the rule and statute presume that such
would not be the Case but that evidence rebutting the presumption would always be received." Implicit therein is the idea that
the regularity of the document offered, including the authority
of the person who prepared it, is always open to challenge.
Similiarly, in several cases, reports or doeuments submitted to
federal agencies by "on-official persons in compliance with statute0
or regulations were held admissible as official records where the
signatures thereto purported to be those of the proper persons and
no further proof wa8 required." This of course does not preclude
an attack by the opponent on the authenticity of the signatures on
the original records which, if successful, would destroy the validity of the record. I t seems reasonable to believe that this same
rule would apply to an entrant who is in fact a public official.
3. Duty Performed Properly
In the absence of proof to the m n t r a q it will be presumed that the
individual charged with the duty to prepare a pariicnlar record perfarmed that duty pmpeTiy in the sense that he h z w , or ascertsined
throuph appropriate and truntwuarthy channels of information, the
truth of the msttey recorded and aecumtelY recorded such rnntter.70

4. Delaged Entries
a. .Militarg Law
For admissibility purposes. the presumption of regularity will
withstand a showing that the entry was made a substantial period
of time after the occurrence of an event.
The Court of Military Appeals initially approached the problem of the effect on admissibility of a delay in making entrlea in
official records with some caution. Thus in United States v. Hagm"
a sendce record entry which showed on its face that i t had been
made 89 days after commencement of an unauthorized absenee,
and 21 days after termination of the absence was held admissible
in evidence.
I t i3 not, however, an unyielding condition precedent that the r s m d have
been made within a certain specirisd time. We are sure that the eetabliBh.
ment of such B quaiiheation would grnreiy misconatiue the ratio of the
e
.
premise underlying the official records' exception B the hesrsng d

Army, 1959, a t 2%4.
8 0 2 USCMA 3 2 4 , 3 CMR 124 (195s)
*GO 2 l l S B
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This i s not to bay a t all, hawever, t h a t the time when B morning
report or service record entry i s made is totally i m e l e v 8 n L f o r , of
course, nnmerous legal analogies, BJ well ai/ the dictaten of common 81119.
7epu111that it he made within. a riaionahis time. In the very n a t u r e
of the problem no more precise yardatiek map be furnished. Svfice
i t to say t h a t the time lag involved in the i n i t a n t ease did not exceed
I)emiaiible limits. We should sljo obrene t h a t the lapre of time between
the happening of an event, and the execution of a record concerning it,
may be considered BQ bearing in numemu3 >lays on the credibility of the
latter or an extract copy theredB1 (Emphasis added.)

Somewhat later the Court of Nilitary Appeals used broader
language in considering a delayed corrective entry in a morning
report, stating:
We are awaie of nn limitation of time governing the making of a
corrective enmv. and none has been called t o OUT attention. In fact,
the r-eeersitg f o r such a correction would seem properly to bring i t
within the popular precept "better ls?e than nersr.'W

More recently, in a trial for desertion, the court considered a
delayed correction of a morning report entry made some 31% year8
'~
after the alleged commencement of an unauthorized a b ~ e n c e . With
a nod to the previous cases which had intimated that admission of
a service record entry might depend upon the interval of time
between the making of the entry and the occurrence of the fact or
event recorded, the court reiterated its language in US. v. Wilaons'
as the basis for upholding the admission of the delayed entry in
the instant case. By way of dictum, the court added:
Substar.tmi delay in performing the act [making the entry] may indeed
make it d i f f i d t for the official to ascertain the t r u t h of the matter
set f o r t h in the record . . . . B u t the posmbiiity t h a t the difficulty
m a y induce the offieis! to record the matter without any real effort
t o determine its truth is no reason to deny the POWLI to make the
e n t r y , . . .ah

The rule is clear, then, that delay in time alone in making an entry
in an official record will not, in itaelf, preclude its admissibility
b. Federal Law
While no cases have been found in which the federal courts
have discussed the effect of a delay in making entries in federal
records as such, mme indication i8 found that the courts are influenced by the time the entries are made. In Chesapeake and
Delaware Canal Company IS. l'nited States.86 the court admitted
81 Id. a t 325-26, 8 C X R a t 126-26; accord: United Stater Y. Barrett, 3
U S C M A 204, 206, 12 C Y R 50, E2 (1853) (delay of 46 days) j Chl 367480,
3ClJIR303 (1QE3) (deiayof 1% yearn).

ted Stater

Y.

Wilaan, 4 ESCMA 3, 5 , 15 C P R 3, d ( 1 9 6 4 )

ted States v Takafuii, 8 U S C M A 623, 25 C Y R 127 (1968).
USCMA 3, 5,15 C P R 3 , 5 (1054).
8sUnited Stater V. Takafull. 8 USCMA 623, 626, 26 C M R 127, 130 (1963).
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250 U.S. 123 (1810).
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into evidence, a s official records, certain Treasury Department
records. In discussing the trustworthiness of the records, the
court pointed out that the records required regular, contemporaneous entries. 87
I n several instances, the language of the federal courts, in
considering the admissibility of federal records, has included such
~
transactions
phrases as “in the usual course of b ~ s i n e s s , ” ’ “not
recorded in the ordinary course of business.”
I t is not clear
whether the courts were stating a requirement for a contemporaneous recording of an event or whether they merely intended to
indicate that regular and contemporaneous entries enhance the
trustworthiness of the official records. The latter view seems the
more logical, however.

6 . Corrected Entries
a. Militam Law
The presumption of regularity will also withstand a showing
that a different entry was made originally and thereafter changed
by a subsequent entry,
Thus, a corrected morning report entry showing a man AWOL
a s of 30 November 1960 was held admissible despite the fact that
a morning report entry made some four months previous listed
the man as missing in action as of 30 November 1950.~0 Neither
the delay in making the correction nor the conflict between the
entries rendered the corrected entry inadmiasible.01
This approach to corrected entries has been conriatently adhered to by the Court of Military Appeals. As recently as 1958
the court, in a case where the corrected entry was made over 3%
years after the original entry, reasserted the proposition that a
delay in making the correction does not destroy the precumpiion
that the entry is accurate for admiasibility purposes but may affect
the weight to be given it.O2
The language of the Court af Military Appeals, in a case involving a corrected entry made 13 months after the original, furnishes some indication of the rationale of this approach.
It muit not be overlooked that morning report3 serve numemu8 purpmes
in the military aerrieer. They furnish significant historical infomation
81 I d . a t 128,120.
IB O’Bnen V. United States, 192 F.2d 848, 950 ( 8th Cir. 1061) (application
far transfer to Organized Resewe and personnel reemas).
RQUMW 7. Patton, 211 F.2d 742, 751 (1854), oert. denied, SB U.S , 824
(1954) {report made bg c o d cornpsng to Bureau of Labor Statistics).
80UniCdStatesv.Williama,1 U S C h l A l S 6 , 2 C J I R Q 2 (1052).

.,

PI

Ibid.

8rUnited States V. Takafuji, 8 USCMA 623, 21 CMR 121 (1068) (In the
AWOL area, B delayed entry would also be B corrected entry in all eaaea.)
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of value in personnel accounting and in related management and planning.
In addition, they afford dam often used in eonneetion with the pdludlcn.
tian of substantial claims against the Government and with critical determinations by the Veterans Administration. Became of these varied and
important uses, some extending into B period long after the e ~ e n b
recorded, it seema unthinkable that the Government would not demand
the correction or deletion of a atatemmt dotemined to be e r r ~ n w u b
no matter when the original entry had been m a d e . . .W

.

b. Federal Law
While no case authority can be cited, if a federal statute
required specific entries to be made in government records and
also provided for subsequent corrective entries, the courts would
apply the circumstantial probability of trustworthiness to allow
its admission into evidence.@&
There is no sound reason for saying
that a correction entered in a record a t a date subsequent to the
happening of an event would be any less reliable than an original
entry when the corrective entry Is required. In any event the
opponent is free to introduce evidence to rebut the entry with evidence which might disprove the entry in its entirety or a t least
cast doubt on its validity.
6. Conflicting Entries
a. Militan/ Law
The presumption of regularity is not overcome by a showing
that an entry is inconsistent or confiicts with other entries in
official records. Examination of the cases discloses that, whether
by design or by coincidence, the problem af whether an inconsistent or Conflicting entry may be given any weight has been
resolved by giving the accused the benefit of any inconsistency.
Thus in a case charging desertion with intent to shirk important service on 26 June 1952,8sthe prosecution introduced four
morning report entries to establish the inception and termination
of the unauthorized absence. The first, dated 17 November 1952
showed the accused as A W O L since 25 June 1962. The second,
also dated 11 November 1952, showed the accused dropped from
the rolls effective 25 July 1962. The third, dated 18 November
1962, corrected the second entry dated 17 November 1952 to show
the accused dropped from the roles, effective 24 July 1962. The
fourth, dated 29 December 1952 showed the accused’s return to
military custody on 26 December 1962. The defense introduced
in evidence a special order disclosing that the accused was to report
88 United Statea V. Wilson, 4 USCP.4 3, 6, li C h l R 3, j (1864).
04 See, a,+., Chesapeake snd Delaware Canal Co.
United Stater, 250 U.S.
123 (1819).
1 6 United States Y . Phillips, 3 USCMA 5 3 , 13 CMR 113 (1863).

\.,
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to a certain replacement unit (the unit which made the morning
report entries of 17 and 18 November) on 30 June 1962. An
Army Board of Review held the first three entries inadmissible,
apparently on the theory that the first entry was erroneous and
the subsequent entries relating to dropping from the rolls being
predicated on the erroneous entry were premature and therefore
not made pursuant to law or regulation, and thus failed to meet
the test for admissability as official records. The Court of Military Appeals reversed the Board of Review, saying:
Stated amnewhat differently, the opinion (Boaid of Review) neems to
state that an offieid has B duty to prepare an accurate report. and if
he fails to do BO the record is not official. TVe had not understood the law
to be to the effect that the duty depended upon aceu~(acyand we cannot
adopt that eoneept. The duty t o make entries in morning reports is
created and controlled by regulations and if the duty is performed the
daeument is official regardless of its degree of aeeuraey
,
It is
intended that the amounting be accurs.te but mistakes creep in. That
poaalbility, however, does not eliminate the n e m s i ~ yfar aeemnting , , . P I

.. .

.

The Court of Military Appeals then held that the special order
interpreted with the other documents fixed the inception of the
absence a s 30 June 1952 and the termination as 26 December
1962,07thus giving the accused the benefit of the inconsistency.
Again, where three morning reports were introduced show.
ing the accused AWOL as of 31 ?.lay, 6 June, and 9 June, respectively, i t was held that the inconsistency affected the weight but
not the admissibility of the entries. The records, when considered
with other evidence explaining the inconsistencies was sufficient
to sustain a finding that the absence began on 0 JzLne.es
Similarly, in a c a ~ ewhere the same entry in a morning report contained inconsistent terminology (present not for dutyAWOL), an Air Force Board of Review held that since regulations required that the true change of status be recorded it would
be presumed that the entry "PNFD' was inacurrate and surplusage and could be disregarded except as to the weight to be afforded
the entry.8'
b. Federal Law
An expression of the probable result where official records
introduced in federal courts are found to contain inconsistencies
is found in Soutkard v. United States.'oo The court, in considering
06 I d . at
97 Ibid.

662, la CMR a t 118.

QsL'nited State. Y . Andirten. 4 USCMA 364, 15 CDIR 354 (1954); cf.
NCM 119 Watson, 3 CMR 461 (1962).
Qg AChf 7841, MoNeil. 14 CMR 710 (1954).
100 218 F.2d 943 (9th Cir.1866).
WO
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the admissability of sales documents from government agencies
said:
The sales documents will make a prima facie case f a r d e and delivery
which will be rufficient d o n e t o draw an imue f o p the government in B
contested case unlei? the documents are self vitiating. That 13, there muit
be nothing on the face of :he documents which throws doubt on the sale
or d e l h e w haring been made; otherwise :he prima facie ease ii not
made by the documents alone.lol

The court went on to say that the federal rule does not make a
gorernment document received in evidence conclusive, irrefutable,
or immutable. If the documenta do not speak the truth, the defense can prove their untruth.102 Thus, inconsistencies in official
recorda u i l l be treated by the federal courts as of no effect for
admissibility purposes, but can affect the weight to be afforded
the records.
I . Iiifornsation Recorded Was From A Proper Source
a. Militarg Lcw
"An official record is not rendered inadmissible merely became it is shown to have been based entirely upon hearsay. This
circumstance goes only to the weight to be accorded the evidence.
However, it is possible for the party opponent to establish that
the source of the information was unreliable and thereby effeciively destroy the presumption that the entry was based upon
trustworthy information and is accurate."lo8 However, an official
record, otherwise admissible, is not subject to abjection on the
ground that it was compiled from notes or memoranda or from
other official records.'04
A landmark case in this area is Cnited States v. Coates,'Gh
These, existing Xavy regulations provided that when an absentee
returned to a base other than that from which he had absented
himself the circumstances of his return would be recorded in his
service record. An entry which recited the following was held
admissible to prove two periods of unauthorized absence and
escape from confinement. The accused absented himself from a
naval base on 9 January; was apprehended by civilian authorities
101

I d . at 947.
of The Judge Advocate General's Eehwi, U.S.

R 123 (1953): oeeord: CM 394601, .UahdonodoG o m a . 23 C M R 513, 514 (1957) ("Whether he actually knew-r
even could
have knovn personally-of
the mat
But B I B , Unrted States Y. Hail,10 U
reciting apprehension, tIial and COD
-deta:ls a i civil conviction not withi
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on 9 April and delivered to an Air Force base; was confined a t
that base and escaped; was again apprehended by civilian autharities and delivered to the Air Force base on 14 April; was delivered to a Navy recruiting station on 16 April and then delivered
to a naval base (not his original duty station) where the record
entry was made. A Navy Board of Review heid the service record
entry inadmissible because, among other reasons, the entries made
by the Naval officer recorded events which transpired a t an Air
Force base. The Court of Military Appeals held that since the
officer labored under a duty to learn from reliable sources what
had taken place there and record it, where the event took place
was of little moment and that circumstance would not operate as
a bar to the admission of the record.'06 Again, contrary to the
Board of Review, the Court of Military Appeals held that the information recorded by the Naval officer need not have been based
on official records made and kept by an officer within the command of the Air Force who had the duty to record such events:

...

Such B restrietian i s entirely unwarranted
, If it can be shown
that the data reported are insccmste, or even that the souwe of the
reporting offieer's information was not reliable. these are matters for
the defense to bring f o m a r d .
.loi

..

The Court of Military Appeals further held that the information
recorded need not have been obtained from sources within the
command of the recording officer, saying : "Certainly, sources
outside the command-particularly those of a military n a t u r e
may be wholly as reliable a s those within it."108
Later, in United States v. Sirnone lne and United State8 v,
Bongiorne, 110 the court stated that when required by regulations,
morning report and service record entries showing that the accused had been apprehended are sufficientabsent any sort of
challenge to the correctness of the facts recited-to sustain a finding that the accused had been apprehended.
The strength of the presumption of regularity is again seen
in L'nited States v. McNamara l'1 in which an indorsement forwarding the accused's service record to the Adjutant General of
the A m y pursuant to regulations after he had been dropped from
the rolls on a given date as AWOL, was held admissible to
established the absent status on that date although the date recited in the indorsement might have been based on a morning re.
106

United States v. Coatea, w p a note 105 a t 629, 10 CMR at 127.

107 Ibid.
101 Ibid.
1118 S USCMA
110 6 USCMA

1x1 I

14S,19 CMR 272 (1955) (Army).
165,18 CMR 281 (1865) (Marine Corps).
as (18~7).

USCXA 515, 2s C M R
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port which was shown to be improperly prepared and not admissible
in evidence itself.
A bare objection to official records on the basis that the
entrant had no personal knowledge of the events recorded will not
overcome the presumption of regularity.11x Even if i t is ahown
that the entry v a s based solely on hearsay the presumption remains, unless or until evidence is produced to show that the source
of information was unreliable or untrustworthy. Just what
circumstances will suffice to establiah unreliability or untrustworthiness has not been spelled out by the Court of Military
Appeals or the Boards of Review. However, where it can be shown
that the source of information is one which normally is not required or expected to have or furnish such information the
presumption of regularity will fall. Thus certain morning report entries shown to have been prepared a t the instigation of a
base legal officer who determined what entries should be made (as
distinguished from merely giving advice as to the accused's status)
were inadmissible as official records, the legal officer not being an
appropriate ~ourceof informatian as to matters to be entered on
morning reports. 118
b. Federal Law
The matter of the source of the information recorded in
official records presents the main area of difference between the
military and federal courts. Since official documents are a substitute for the personal appearance of the recording official in
court, such documents to be admissible must concern matters to
which the official could testify if he were called to the witness
stand."' I t has been generally held that the facts stated in the document must have been within the personal knowledge and observa.
tion of the recording official OT his subordinates, and that reporta
based upon general investigations and upon information gleaned
second hand from random sources must be excluded.ll' There are,
however, decisions apparently contra to the latter portion of the
previous statement. 'le
Where the dwuments offered as official records are aubmitted
by "ad hoc" officials pursuant to statute, they are admissible if
Drooerlv
. . . authenticated bv the custodian thereof and the documents.
111 United Stater V. Strong. 1 LSCMA 827,5 C I R 56 (1962).
111 United States V. Anderten, 4 USCMA 364, 15 CMR 364 ( 1 9 5 4 ) (Opinion
by Latimer. J.; Broman, J., in a separate opinion, concurred in the remlt;

' ' ~ ~ : : " ~ ~ " ~ ~ ~ 210
: , F.2d
I l ' 796,
~ ~801
' ~(9th
t ~Cir.
t ~
1947);
~ , 6 Wigmore,
Evidence 1616 (3d ed. 1940).
111 Olsnder V. United Statas, mpla note 114, &t801.
116 See Olrnder V. United States, awo note 114, at SO1 and casea eltrd

D

therein.
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on their face, purport to bear the signatures of the persons required to submit them.
However, mere certification of a document by a public officer
does not necessarily establish as a fact the correctness of statements or figures therein. Thus in a case where the United States
asserted a counterclaim for overpawent on a contract, the court
held inadmissible certain sheets of paper containing certain totals
and summaries which the Comptroller General certified that he
had received from the Federal Trade Commission. No one who had
anything to do with the preparation of these figures was called
to testify a s to their correctness or how they were arrived at, yet
the papers were offered to establish the amounts of overpayment.
The court said :

"'

Thie c o w t will not meept certified copies 8 8 praaf of faeta 8s to the
oorreotneis of figures contained in doeumenta certified by an oflcid
of the mvernment who has received meh documents from isme other
05cLi. depmment, or e o m m i a s i m l ~ 8

G. Records Made for the Purposes of Prosecution
1. Military Law
The official record exception to the hearsay rule does not render
admissible in evidence writings or records made principally with
a view to prosecution, o r other disciplinary or legal action, a8 a
record of, or during the course of investigation into alleged
unlawful or improper conduct.lI8 If, however, a legitimate purpose
exists for recording the information concerned, wholly apart from
m y criminal investigation, the limitation would not apply,
Official entries in morning reports, logs, unit personnel diaries,
and sewice records a s to absence without leave and escape from
confinement are admissible because such entries are made for the
legitimate purpose of personnel accounting.lZ0
Thus a corrected entry in a morning report made six months
after the original entry is admissible in a trial for desertion, if
made in accordance with regulations, even though made, in part,
for the purpose of furnishing evidence for the prosecution.lP1
However, where corrections to morning report entries are made
117E.g., Deaimone V. United Stater, 227 F.2d 864 (9th Cir. 1056); Holland
United States, 209 F.2d 616 (10th Cir. 1064). Cf. Greenbaum V. United
States, 80 F.2d 113 (9th Cir. 1936) (where certified copies of reoords did not
show signatures of persons who aubmitted tax returns).
1XSMohawk Cmdenaed Milk Co. V. United States, 48 F.2d 682 (Ct. C1.
1 @ 3 O ) ;ocoo7d: Lomax Transport Co. Y . United States, 183 F.2d 331 (9th cir.
USO).
119 Par. 144d. MOM, 1951.
ImIbid,
121 United Statar I. Williams, 1 USCMA 186, 2 CMR 92 (1962): .%cord:
ACM W 6 3 6 , B o m a t t . 13 CMR T I 8 (1863).
Y.
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a t the suggestion or instigation of a legal officer for the purposes
of Prosecution, the entries may be inadmissible.'a2 Similarly 8
Navy shore patrol report setting forth in narrative form the accused's acts of misconduct is inadmissible except for that portion
shoving the name, rank, serial number and organization of the
accused and the fact of his arrest. The narrative portion is made
for the purpose of prosecution only and is therefore inadmissible.12~
I t should be noted, however, that the inclusion in an official record
of information possibly made solely for the purpose of prosecution,
doe3 not vitiate and render incompetent the portions of the record
otherwise admissible."
The question might be asked whether service record entries reflecting that an accuaed was apprehended might not be said to
have been made principally with a view to prosecution. Except for
the possible requirement that such fact be ascertained to justify
the paament of B reward to civil authorities, there appears to
be no other purpose for such an entry. However, the Court of
Xilitary Appeals has specifically held that where existing regulations require the recording of the circumstances of return
of an unauthorized absentee, an entry reflecting that he was
apprehended is admissible under the official records exception.126
An extension of this liberal appraach by the court is seen in
United States v. Krause,'26 where the court upheld the adrnissibility of an entry reflecting apprehension even though it was
apparent that the Army had changed its regulations to require
such an entry for the specific purpose of coming within the rule
just discussed There the court said:
The provirions for an entry regarding the OireurnPtanCPS of return WBI
addad to enable the A m y to avail itself of our holding in United States
Y. Coates . . thst an official record entry showing such OiIeumStanCes
was admissible in eyidenee, . , ,>*7

.

The change in Army regulations was not unexpected, however.
Previously, the provision f a r recording "circumstances of return"
was not contained in Army regulations and the A m y and Air
Force Boards of Review consistently rejected such entries when
offered in evidence.128 The court honored the rationale of these
decisions, but in United States v. Bennett m gave strong indicaUnited States V. Wdion, 4 USCMA S, 15 C P R 3 (19541.
CGCMS 10442. Johnson, 4 CMR 406 (10621.
124CM 346093, Brown, 1 CMR 199 (1951). pat. denied, 1 USCMA 101, 1

I*?

123

r,*n
v.yI. om
"- , 1 o c 1 \

125 United States V. Coatel, nupro note 106.
126 8 USCMA 746. 25 CMR 250 (1958).
121 I d . at 748, 25 C l I R at 252.
118 E,#., CM 364614, Johnson, 11 CMR 458 (10533

9 _....4 USCMA 309, 15 CMR 809 (1964)

i
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tion that i t would extend its holding in United States v. COate8'8P
if the regulations were changed and invited such a change in A m y
and Air Force regulations by saying:

..

loreover, we are little disposed t o substitute ,
our own views eoneerning O f R e i d duties imposed by the necesnarily technical Army and
Air Force directives governing the preparation of morning reports.
Unless and until those direetiven m e modified, the result of existing
Army and Air Force decisions will stand IO f a r a i we are eoneernd.lsl

After discussing the desirability of uniformity among the services,
the court said further:
[ w l e are troubled little by thii lack of uniformity. I t is attributable solely
t o differing regulations among the several Armed F o r c e b a n d theas m y
b e changed at ~i.ili.161(Emphasis added.)

Subsequently, in United States v. Simone,l3J the court noted
that the Army had changed its personnel accounting regulations
less than three months after the Bennett decision to provide for
recording of the "circumstances of return." True to ita indication in Bennett the court upheld the admissibility of an entry
relating that the accused's absence had been terminated by apprehension.
I t is significant that in none of these cases did the Court of
Military Appeals discuss the limitation on entries made principally
with a view to prosecution, Here again, it is suggested that in
the area of personnel accounting, the court will not exclude entries required by regulations to be made.
The real objection to the admissibility of entries reflecting
"circumstances of return" was, however, aptly expressed by an
Army Board of Review, commenting on the Simone case, i n a
subsequent trial for desertion.
Likewise, we may note t h a t the entry in the morning report as to
apprehension ia made for no other purpose than the custody and punishment of the absentee. We are not dealing here with public records which
are made p ~ i m a r i i yfor purpones of personnel records, or fiseal aeeounting,
ete. but with am entry made only with B view t o Axing or limiting the
aeserity of the amused's punishment. Accordingly, the safeguards ahioh
are present in the earns af Treasury records, registers of vital sts.tistic8. '
ete., are not present in them E ~ ~ D( cEi . Chesapeake & D. Canal Co. 7 .
United States, 240 F. 2d 903 (3rd Cir. 1917).154

The effect of these decisions was f a r reaching since the Court
of Militarv
had alreadv said that in a desertion case
. Ameals
..
180

181

United States 7 . Caates, supra note 105,
United States 7 . Bennett. mpra note 129, a t 316,15 C H R a t 818.
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a flnding of apprehension may be rested solely on an official

e n h y F J u s t how f a r the Court of Military Appeals will extend
this doctrine remains to be seen. However, it is suggested that
necessarily involved is the attitude of the Court of Military
Appeals toward the admission of legal conclusions or opinions
contained in official records when regulations require such entries.
Since the Court has already sanctioned entries concerning unauthorized absence, breach of arrest, and escape from confinement
a s sufficient basis for convictions far such offenses,Ia6it is clear
that entries which can be even remotely related to personnel
accounting will be admissible even though the primary purpose
a i the entry might be for subsequent prosecution, and even though
the entry constitutes a legal conclusion or opinion. However, as
previously suggested, i t is doubtful that the court will extend this
beyond personnel accounting matters.
2. F e d e r a l h w

As in the military courts, where a legitimate purpose exists for
recording information in official records, wholly apart from
criminsl investigation or prosecution, the fact that portions of
the record may also be concerned with matters of value in a
criminal prosecution will not render the record inadmissible.
Thus, in a prosecution far violation of the Selective Service Act
the only evidence before the court was the defendant's Selective
Service file from his local draft board. Included therein, along
With routine matters relating to classification, were papers from
the induction station indicating that he had failed to report for
induction and B "Delinquent Registrant Report," required by
regulations to be made to the United States Attorney. No objection to the admission of the file in evidence was made at the trial
level and the only objection made on appeal was that some of the
entries in the file contained hearsay relative to his failure to
report. The Court of Appeals for the Ninth Circuit held that the
file was admissible as an official recard without discussion.187 I t
is interesting to note that although it might have been argued
that the papers relating to failure to report for induction and the
"Delinquent Registrant Report" were made with an eye to prosecution, counsel apparently did not raise it, nor did the Court
of Appeals consider it. I t is of course apparent that a legitimate
laaUnitedStatesv. Wilsan,4USChlA3,15 C P R 3 (1964).
l a a s ~ e ,e+., United Stater V. Wilson, 4 USCMA 3, 15 ChlR 3 (19541;
United States V. Barrett, 3 USCMA 294, 12 C M R 50 (1953) : United Ststea V.
Lowe*/, 2 USCMA a l b , S CMR 115 (1953); United States v, Msausoek,
1 USCMA S2,1 CMR 32 (19511.
111 Kariakin 5. United Statea, 261 F.2d 253 (9th Cir. 1958).
00
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purpose existed for the file quite apart from any wnsideration
of possible prosecution.

In other cases considered by the federal couris, entries spechicalk prepared for possible litigation have been determined to be
not \<-ithinthe meaning of "books or records of account or minutes
of proceedings" and have been disposed of under the "Federal
Business Entries" rule.'88 Under that rule entries found to be
made for the purpoaes of litigation or prosecution are usually
inadmissible.ls8
Throughout the courts' consideration of this problem is the
basic requirement that the records or entries therein must carry
with them some guarantee of truatworthiness.

H.Evidence

of Laok of Entries

1. Militaru Law
Where law, regulation, or custom requires that a certain fact
or event be recorded, proof that such a fact or event is not recorded
in appropriate official records is admissible to show that the fact
or event did not occur. Such proof can be furnished in the form
of a properly authenticated certificate or statement by a custodian
of official records or by his deputy or assistant, that after a
diligent search no record or entry of a specified tenor was found
to exist in the recorda of his ofice.1" This is a logical extension
of the presumption of regularity, Le., it is presumed that the
official whose duty it was to record such fact or event would
have done so had it occurred.
2. Federal Law

As in the military, a certificate of the custodian of oaieial
records is admissible to prove the lack of a particular record in
a federal office; however, parol evidence may be given and proof
may be made by any qualified person who has examined the
record, a s well as the custodian.14l
la128 U.S.C. 8 1732 ( l S E B ) .
180 See, e.#., United State$ V. Ware, 247 F.2d 698 (7th Cir. 1957) (identifying data written by federal agents on envelopes containing narcotics); Yung
J i n Tmng V. Dulles, 229 F.2d 244 (2d Clr. 1956) (State Dept. "Statui Report"
in passport application ease) i Hartrog Y . United States. 217 F.2d 708 (4th
Cir. 1954) (wvorkrheets prwpared by internal revenue agent from defendant's

records),
140 Par. 143a, Y C M , 1951; ACM 9515, Dowling, 18 C I R 670 ( 1 8 5 4 ) .
M F e d . R. Civ. P. 44(b), ( 0 ) ; Fed. R. Crim. P. 27; Jackson Y. Unihd
States, 250 F.2d 897 (6th Cir. 1958).
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I. What M a y Be Proved 14z
Having examined the cases to ascertain the requirements for
admissibility of official records and the pitfalls created by the
Iimitations thereon, the question then arises, "What can be
proven by officialrecords?'
In the mea of personnel accounting, record entries alone have
been held sufficient to sustain findings of:
Unauthorized absence;
Escape from confinement; 14(
Breach of arrest;
The fact of apprehension.146
With respect to the element of intent, the following have been
held admissible as having B bearing thereon :
"Permdie Operations Reports" reflecting that

B

particular organization

was involved in combat 83 bearing an mtent to dsaert to avoid hazardous

duty;)47
Record entrieb refleeting t h a t ail accused had been apprehended at B
point f a r dirtant from h i a organnation ab bearing on his intent to remain
away permanentlg.l4s

Entries in medical records have been held admissible for the
following purposes:
Entriea in a death eerfificare to establish the identity of the deceased
perron and the e a ~ of
e hi3 d e a t h ; u @
A diagnosis of "drug addietian" contained in a clinieai record, to establish
the qvaiifiestian of the person (concerning whom the diagnosis had been
made) 10 rdentify a substance, giren him by an accused. as heroml50

Official records relating to the issuance of medical supplies have
been held admissible, as in a case where an issue slip retained
by a military pharmacy, reflecting the withdrawal of drugs, was
1-1 The primary concern here being the effect of the YBIIDYB IimirstmnS on
the military courts, only military ~ 8 3 e iwiii be treated in this section. It
should be noted t h a t onlv examDleJ of admiaribie reeard entries are mven.
The lint of ex amp la^ is n i t i n t e d e d t o be all melusive.
1(1 United States V. Maaurock, 1USChlA 32, 1 CMR 32 (1961j.
146 United States Y. Lowery, 2 USCMA 316,3 CMR 116 (1953).
L'I United S t s ~ e sV. B a i r e t t , 3 USCllA 291, 12 C Y R 50 (1953).
l l 6 Umted States Y. Coates, 2 USCYA 626.10 C Y R 123 (1953).
I 4 7 CM 361811, Posoo!, 3 CMR 375 (19521, pet. demsd, 2 USCMA 663,
5 CMR 131 (1862); par. 910a. Y C M , 1961.
I d * CM 394433. Herdno. 23 CMR 485 11957). 1When considered in cmiunction with B plea of guilty t o u n a u t h m n e d absence, may be sumeient to m s t a i n
a finding of guilty of deaertron.j
148 Chl 360930, Rowland, 2 CMR 649 (1952). p e t . denied, I USCMA 719,
4 CMR 173 (19523.
110 ACM 72S4, puindana. 12 CMR 750 (1853). ( I t is noted t h a t the Board
of Review did not even direuri the possibility t h a t the diagnosis was an
opinion or eOneluSim which might affect Its a d m i w b i h t y nor doer it appear
t h a t t h e issue w s speeiheaily railed by trial or appellate counsel.)

.
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held admissible as bearing on the identity of certain drugs found
in the possession of an accused who was ultimately charged with
larceny of narcotics.'6'
The making of particular entries in official records and the
falsity of oral official statements may be established through the
use of official records, as in the following:
An aircraft flight report mag be wed to prove the making of an entry
by an sceured in a trial for making a false entw;lcP
In B perjury trial am offiela1 record may be used ta disprove the truth
of a statement alleged to have been perjured. and if known to the
accused, may be sufficient to anstain a emvietion of perjurydsa

111. THE BUSINESS ENTRY EXCEPTION
TOTHEHEARSAYRULE
A. The Basis for the Rule
Turning now to the business entry exception to the hearsay
rule, it would be well to pause briefly to consider the reason for
the exception.
Like most hearsay exceptions, the present day business entry
rule is a creature horn of the principles of necessity and a circumstantial guarantee of trustworthiness. The requisites and historical development of the business entry exception have received
considerable attention from the courts and legal writers.164 Little
would be gained for present purposes by B lengthy consideration
of the historical development.
As in the case of the official records exception to the hearsay
rule, the business entry exception was evolved by the common
law and ultimately became the subject of specific statutory enactment. ls6 The legislation was based on the recognition that records
made and relied upon in the regular course of business may be
regarded as trustworthy without verification by all the persons
who contribute to them. Professor Wigmore cites three distinct
111 C M

364625, Dodge, 8 CXR 330 (1952). af'd, 3 USCMA 158. 11 CMR 168

(1953).

ACM 646S, Tailor. 10 CMR 669 (1953).
113CM 393084, Martin, 23 C I R 437 (19661, pet. daniad, 3 USCMA 7 6 2 .
23 C Y R 4 2 1 (1957).
IUSee, c.g., Morgan, The Low ai Evidence 51 (1927); Nomille, The Unif o r m B U ~ P BRecorda
B
A s E v d i n c s Art, 27 Ore. L. Rev. 188 (1943); Camment, Eiidsnos: Tha Bismcas-Entw Eiception to tho Hcariai Rule, 35 Cahf.
L. Rev. 434 (1947); Note, Revised Busirreaa E n t w StatuCa: Theory a d
Pm&ae, 4 s Colum. L. Rev. 920 (1948); Radthe V. Taylor, 106 Ore. 659,
210 Pao. 863 (1922) (an exhaustive development of the exception); 5 Wik.
more, E ~ d e n c e5 1519-1621 ( 3 d ed. 1940).
16528 U.S.C. 51732 (1958).
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though related motives which operate to secure a sufficient degree
of trustwmdhiness:
( 1 ) The habit and iystam of making such B reeard with regvlarity eaiia
for aeeuraey through the intemst and p w p o i e of the e n t m n t ; and the
influence of habit may be relied upon, by very inertia, t o prevent casual
inaceuraeies and to Counteract the p o d b l e temptation to misstatements.. .
( 2 ) Since the entries record B regular C O Y ~ S Dof buninran trannaetionr,
an emor or mis-statement is almaat certain to be detefted and the remit
disputed by those dealing with the entmnt . .
( 3 ) If, in addition to this, the entrant makmr the record under I duty
to an employer or sther mpeFior, there is the additional r i a of censure
and disgrace from the superior, in Case of inaccu1~ciei,--8 motive on
the whole the most powy.IfYI and most palpable of the three. , . W

.

..

.

B. The Rules
1. .Mziitarg LO?"
Any writing or record. ahether in the form of an entry in D book or
athewise, made 8 8 a memorandum 07 recard of any Bet, trmsaetion, oecurrence or event shall be admissible a8 evidence of the act, transaction,
oeeurrenee, or event if made in the regylar eoume of any business and
if it W B the
~
regular e m m e of such business t o make rueh memorandum
or record a t the time of the act, transaction, ~eeurrenee, or event, or
within a reasonable time thereafter. All other eireumstmces of making
of the w i r i n g or record, including lack of personal knowledge by the
entrant or maker, may be s h o w to affect its weight, but such e i r c m .
Btanees shall not affect its admissibility. The term "business," 8 8 used
in this paragraph, includes business, pmfesiion, meupstion. and calling
of e v e n kind.lt7

2. Federal Law
Subsection ( a ) of the federal statute's8 is identical with the
military rule as set forth above. In fact, the Manual provision
w&s expressly modeled on the federal statute.lb' The remaining
subsection of the federal statute, relates to the admissibility of
copies and is not necessarily germane to the discussion.
There have been relatively few cases before the Court of Erlilitary Appeals and the various Boards of Review which involved
specific problems relating to business entries. Whether this is
due to disuse of the exception or to an absence of controversy
concerning i t is not clear. The federal courts, on the other hand
have dealt with the problem extensively, a s have the legal writers.
Accordingly, in discussing the limitations on the use of the business entry exception, the emphasis will necessarily be on the law
as developed by the federal courts.
166 6 Wigmore,
lli Par. 1640,

Evidence

B 1622 (3d ed. 1840).

MCM,1851.

lbs23U.S.C. 0 1732 (1968).
168 Legal and Legidative Basis, Manual for Courts-Martial, United States.
1951, p. 228.
70
100 YUB

OFFICIAL RECORDS AND BUSINESS ENTRIES
Immediately apparent in the military and federal rules are
three specific limitations:
The entry must be made in the regular course of busineaa.
blust record an Bet, transaction, meurrence or event.
The entry must be mads a t or near the time of the Bet, tranisotion.
OcCYme"Ee or event.

C. Regular C o u m of Business
1. Federal Law
A literal reading of the federal statute would seem to indicate
that practically any writing or record made in the regular course
of business would be admissible under this exception.180 However,
such has not been the case. Two distinct approaches have been
made to the interpretation of the exception as to the meaning of
"regular course of business."
The first, a restrictive interpretation, was advanced by the
United States Supreme Court in Pelmer v. Hoffman.l61 There
a signed statement, executed by the engineer of a train involved
in a grade-crossing collision. for submission to the State Public
Utility Commission in accordance with a long standing procedure
of the railroad was held not admissible a s a business entry. In
finding that the statement was not made "in the regular course of
business" within the meaning of the statute the court said:
It i a not a record made for the iystematic eonduet of the business
a buninear. An accident report may aReet t h a t busineea in the sense
t h a t it affords information on which the management m a y Bet. I t in not,
however, typieal of entries made ayatematiesily or 8%a matter of routine
to record events or o~eurrenoeii,to reflect transattione with others. or
to provide internal eantrols.lO8
8s

The Court recognized that companies do regularly record their
employees' versions of their accidents but stated that to place such
statements within the meaning of the Act would be a perversion
of the rule and would leave the door wide open to avoidance of
cross-examination.
Regularity of preparation would heeome the test rather than the character
of the records and their earmark8 of reliability ,
acquired from their
s o u m and origin and the nature of their cornpilation.l@

..

In summing up the test under the statute the Court said:

The 8everd hundred years of history behind the Act , , . indicate the
n a t u w of the reforms which it was designed to effect. I t should of
F O Y be
~ liberally interpreted 10 8s to do away with the anachronistic
rules whieh gave rise t o its need and a t which it was aimed. But
'78~1tb7
0 0 ~ 7 oi
~ ' buainesa mult find ita maamng in the inherent natura
160 Note. Rsviaed Busin088 Entw Statutsa: Theow and Pmotioe, 48 Coiurn.
L. Rev. OZD.023 (1048).
161 315 U.S. 100 (1043).
1IOId. a t 11s.
118Id. a t 114.
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of the businem in puestim and in the mathods aystemoticailg emplayed
for the c m d u c t Of the kzminbas as a kueinesdu (Emphssis a d d d . j

This decision and that of the Circuit Court of Appeals in the
same caselai have been criticized.lbs However, the Supreme Court
reiterated its stand, taken in Palmer v. Hoffman, a t a later date."'
The restricted view of the scope of the exception has of course
had its adherents subsequent to the Supreme Court's decision.
Thus a record made by a police department of convictions in court
was inadmissible under the business entry exception.'68
While the Police m e , of course, dirwtly concerned with conviction. for
mime, and in the ordinary cour(3e of their business pmperly keep records
of such mnvietfonb i o i their a m information, meh notations are not
the sort of record n.hi.hich is admiirihle under the Federal Shop Book Rule.
Such notations m e relevant ta and useful in the "buainesi" of the Police,
but the recordation of conviction8 is not itself part of their "business"
. , . . The preparation and maintenance of notation8 of events outside
the operation of the business are not the recordation eontemplated.l~o
Similarly, in Buckley v. AEtheimer,1lO a private diary or book

kept by an attorney, decedent's financial backer and business adviser, containing entries relating to financial transactions between
the attorney and the decedent were inadmissible under the busin a s entry exception in a suit by decedent's administratrix against
a third party. Exclusion of the diary was based on the informality
of the entries and the absence of any evidence that the attorney
was regularly engaged in the money-lending business.'"
In a similar vein, letters written by outside doctors to a railroad's Chief Medical Examiner a t his request, which contained
prior history, as well as subjective findings and conclusions, were
not admissible as business entries in a suit involving the railroad.1'2
Actually these letters appear t o h a w been m i t t e n mot as nsmal or
routine records of medical absemstion or heatment but rather es aids
in resoiving B controvemy about legal rerponribility. "Their primary
utili@ is in htigating, not in railroading" or in healing. To admit them
would be to bring "the businens of preparing eases f a r trial within the
purview of the Federal Busineis Records Aot."178
IMId. a t 115.
la6 Hoffman V. Palmer,129 F.2d 816 (2d Cir. 1842) (speaking 0 1 inadminsibiiity based an motive to mlsreprerent).
1 8 6 See, e.g., Morgan, The Law of Esidsnce, 1841-1845. 59 Harp. L. Rev. 481,
565.537 (1946) : Note, 17 Sa. Calif. L.Rev. 165 (1944).
167 Hickman V. Taylor, 329 U.S. 486, 518-519 (1841): "There as here the
'se~reralhundred years of history behind the act . . .indieate the hature o i the
refarma which i t was designed to effect' , . . We refused ta apply i t bel-ond
t h a t point. We rhovid fallow the asme C D Y of~ masoning here."
108 Clsinoi 7 . United States, 163 F.2d 693 (D.C.Cir. 1997).
108 Id. a t 595, 596.
170 162 F.Zd 502 (7th Cir. 1945).
171 I d a t 507.
171 Masterson V. P~nnsplvaniaR. Ca., IS2 F.2d 783 (ad Cii. 1850),
175 Id. at 797,
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An Army Air Force Board's report of an aircraft accident,
containing unsworn statements of witnesses, various reports concerning the aircraft involved and the conclusions of the members
of the Board were also held properly excluded under the Palmer
v. Hoffman d ~ t r i n e . ' ~ 4
There has been, however, much interpretation and circumvention of the Palmer V. Hoffman doctrine by the lower federal
courta. The hub of this action has been the Circuit Court of Appeals for the Second Circuit.
For example, in an action against B trust company for commissions for production of a buyer for a controlling interest in
two corporations, a history sheet, or diary of events relating to
an estate and trust which awned the stock, was admissible as a
writing or record made in the regular course of business, over
objections that it was a self-serving document and not in the
regular course of business.'-j Accepting the Palmer v. Hoffman
statement that "regular course of business must find its meaninp"
in the inherent nature of the buainess the court held that the
business of a corporate trustee justified the establishment of a
practice of keeping detailed records of day by day events affecting
its trusts and that such records were in the regular course of
businesa."e
Similarly, in a proceeding before a tax court t o redetermine a
deficiency in the estate tax on the theory that the decedent made
transfers of property in contemplation of death, hospital records
made during decedent's hospitalization for cerebral hemorrhage
prior to the transfers were held admissible as business entries
on the basis of the absence of a motive to misrepresent, and that
Palmer v. Hoffman did not preclude the admissibility of such
records."'
In admitting, as a business entry, a memorandum of a telephone
conversation between a bank employee and the defendant relating
to ownership of certain monies on deposit, the court held that the
memorandum was a routine record made for the bank's business
a s such and with no motivation to prepare for 1itigati0n.l~'
114 Chapman V. United States, 194 F.2d 914 (5th Cir. 19521, oert. denied,
344 U.S. 821 (1852). (While neither the District nor Circuit Court spelled
out the specific reason for rejection, it apparently rested an B view that the
source and nature of the infomation were unreliable.)
lil Waters V. Kings County Trust Co., 144 F.2d 680 (2d Cir. 1 9 4 0 , o w t .
denied, 323 U.S. 769 (1944).
l i l l d . at 682.
177 Buckminster's Estate V. Commissioner. 141 F.2d 331 (2d Cir. 1944).
178United States V. Mman 151 F.2d 661 (Id Cir. 1946) (here again ths
court interpreted the facta td fit vithin Palmer 7. Hoffman and apeeifiealiy
eliminated the "prepared for litigation" aspect).
*oo PllPB
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Again in Lopocauk V. Poling,llS in stating that an entry in a
ship's logbook was admissible as a business entry, the court said:
The entry was made while the captain was carrying aut the official duties
of his poaition; and it WBLI not in fact self-aerving or the outgrowth of
any prejudice in favor of the party offering it, so 8s to fall within the
prohibition of Palmer Y . Hoffman , , , ,180

One of the more widely discussed cases, and certainly one of
the most liberal interpretations of Palmer v. Hoffman is Pekelis
v. Transcontinental and Western Ai7.181 There the Second Circuit
specifically interpreted the doctrine of Palmer v. Hoffmanas not
precluding the admissibility, as business entries, of reports made
by boards appointed by the defendant airline to investigate a
crash in Ireland. The language of the Court in reply to defendant's
contention that the doctrine of Palmer v. Hoffman precluded the
admissibility of such reports, speaks for itself.
The reparts in the case et bar were "regula?" within the meaning
of the atatute, because they were required not me&
in investigating
the seeident a t the Shannon Airport but sli future accidents. Aowwer,
the opinion of the Supreme Covrt added t h a t regularity of prepantion
would not in itneif he enough to justify the use of the evidence. We
think the court evidently was aiming at the evils of introducing evidence
built UP t o promote the adf-interest of the entrant. Thua, the opinion
stated t h a t the p u r p o s ~of the act was t o "facilitate admission of recorda
which experience has shown to be quite trustwoithI." 318 U.S. 113, 63
S.Ct. 480. Accordingly, "the character of the records and their earmarks
of reliability .
acquired from their source and migin and the nahlro
of their compilation" w.s raid t o he the test f o r their quaiification under
the statute. 318 D.S. 114, 63 S C t . 480.. .
The reports in the ease at bar were sgainnt the interest of the entrant
when made, since they charged serious fault on the p a r t of employees
Bath and Langrdale, and whether or not completely accurate Were clearly
not p a r t of a story cooked up in advance of litigation in the diigviae of
businera reeordn. Moreover, it is not the entrant who here sought to
introduce the reports, but the plaintiff, and this t o o tends to uhow t h a t
they were not m n t r i w d by the entrant for litigation. Palmer Y. HeQmnn
was given the sbave interpretation by this Court in United State8 V.
&loran, 161 F.2d 661, 662, 187 A.L.R. 408, and Lopocmk V. Cheater A.
Poling, h e . 162 F.2d 457, 460, notD 4. We hold that Palmer Y .
Hoffman did not preclude the reception under the businera entry statute
of the reports offered in the ease at bar.lR2

..

.

Again, in Korte v. New York, N . X . & X . R . Co.,las the court
admitted reports from doetora in the farm of letters to a defendant railroad in a suit under the Federal Employees Liabilih.
Act as business entries. In overruling defendant's objection that
152 F.2d 451 (2d Cir. 19461,
Id. at 460.
122 ( I d Cir. 19511, o w t . denied, 341 U.S.951 (1961).
st 129,180.
I s J I B l F . Z d 8 8 (ZdCir. 1951),ocrt.diniad.342U.S.868 (1961).
179
180

111 IS7 F.2d
111Id.
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the doctors were unconnected with the railroad and the intimation that the entry must be in the regular course of defendant's
business, the court pointed out that it was the business of the
doctor within which the entry must have been made and not that
of the railroad.184 The court again pointed out that since the
entries were offered by the plaintiff and not by the defendant for
whom they were made, the Palmer v. Hoffman limitation would
not be applicable.~~B
I t is thus apparent that, a t least in the Second Circuit, the
emphasis has been on "motive to misrepresent" a s the test for
admissibility, and Palmer v. Hoffman has been interpreted as
being aimed a t the evils of introducing e!,idence built up to support the self-interest of the entrant.188
Under both interpretations of "regular course of business"
the types of entries or records admitted by the courts have been
both varied and numerous.'s'
2. Military Law
The interpretation of ''regular course of business" as set forth
in Palmer V. Hoffman was adopted by the drafters of the Manual
for Courts-Martial, 1961, in limiting the admissibility of business
entries in courts-martial.'8s Thus the following language is found
in the Manual:
It is not sufficient that e. particular entry was made in the regvlar
course of conduct which had home relationship to business if it was not
made in the regular course of a business. "Regular eourse" ai business
must Rnd meaning in the inherent nature of the buiinera in question and
in the m e t h d a systematically employed far the eonduet of the business
as a buaineas.180

Recognition of the identity of the federal statute and the miliIShId. at 80; cf, Masterson

V.

Pennsylvania R. Co., 182 F.2d 783 (3d Cir.

illicit Stili).
118 Legal and Legialativa Basis. Manual for Courts-Martial. 1961,p. 228.
180 Par. l44d. MCM, 1961.

A W mu
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tar? rule and the availability of federal case law as a direct means
of interpretation of the rule is seen in United States v. VeL
lascnor.leo In that case, where a custodian of certain funds had,
for a period of nine months, complied with informal instructions
to the effect that any cash not deposited in the banks should be
placed in a sealed envelope, marked to show the name of the fund
and the amount of cash, and placed in a safe, such a notation was
admissible as a business entry and was sufficient to establish the
corpus delicti of larceny.
It is only neee~sary t h a t the record be regvlarly kept for D business
purpose and not f o r only the idle amusement or private information of
the maker.l"

Similarly, where an accuaed was charged with wrongful appropriation of a government pistol, it was held that the informa.
tion contained in the charge roster of the arms room which issued
the pistol, showing to whom it had been issued and that i t had
not been returned, was admissible in evidence as a business
entry.1u2
While, as previously stated, there have been relatively few
cases in number before the military appellate courts which inrolved specific problems relating to business entriea, a wide
variety of tA-pes of entries have been held to be in the regular
course of busineas. For example, the following types of entries
have been admissible :
Enfriej i n death certificates llS and autopsy report8 lB4 o5ered t0 show
the C B U S ~a i death;
Entries relating to daily r ~ l a i merchandise,
l
eaah, and ides reporbilQs
Hatel guest m g i a t r a t i m cards;>Ba
A armen document entitled "Notification of Appointment and Relief of
Certifying Officer or Alternate," made and forwarded by the commanding
officer of a base t o a finance officer f o r comparison purposeii in Anance
matters ;I91

tmnii, and was m e likely to f u r t h e r the purposes of t h e bmineii of eolleEting
and safeguarding funds.)
I D 2 Umted States V. Moten, 6 r S C M A 359, 20 CMR 75 (1956). ( T h e eovrt
said t h v was admissible even though not qualified under the official records

exception.)
1 Q 3 C I 351436,

Smhler, 3 C Y R 216 (19621; ocoard. ACDI 7321, Kinds?,
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Aasignment erdern maintained in the praeesa of receiving and asiigning

peraan"el.l=

However, i t has been held that laboratory reports such as a
blood alcohol analysis are not admissible under the busines entry
exception under the doctrine of Palmer V. Hoffman that the business of preparing cases for trial is not within the exception to
the hearsay rule.1Bs Similarly, reports of laboratory analysis of
urine specimens in narcotics cases have been excluded on the
basis that they were prepared for trial and were not, therefore,
entries in the regular course of a business.200 It should be noted,
however, that the foregoing cases did not involve laboratory
analyses prepared for use in hospital treatment or diagnosis in
the normal course of the business of a hospital. The "view to
prosecution'' objection would probably not be applicable in such
CBES.

D. Fact or Event@"
Generally, only those business entries which record facts or
events, as opposed to opinion, are admissible under the exception
to the hearsay rule. There is, however, no one rule by which it
can be determined whether a given entry is based on fact or
opinion. The thin line between fact and opinion is such as to defy
formulation of a precise rule. The deeisions of the courts do, however, furnish some guidelines in this area.
1. Federal Law
The case of New York Life v. Taylo~Bo2is perhaps the leading
case for a t least one definition of opinion within the context of
the business entry exception. There an action was brought against
an insurer to recover under a double indemnity life insurance
clause based upon death resulting from a patient falling down
a flight of stairs a t Walter Reed A m y Hospital. Original records
of the Army hospital were offered in evidence to prove that the
insured's state of mind was suicidal. In particular, two psychiatric reports containing diagnoses of ". . , Psychoneurosis, hypochondriasis" and ", , , paychoneurosia, hysteria, conversion type."
respectively, were considered as bearing on the state of mind. I n
I D 8 ACM 7064, Wsiiir, 12 C M R 846 (1868).
L I P C M 393621, Wmtoatl, 23 C Y R 468 (1061) i contra, C h l 361199, l o l e a n ,
10 CMR 183 (1963), pet. d m i r d , 3 U S C P A 812, 10 CMR 159 (1953). (In this
care the technician aha made the analyria I?*& present I" e mn t and testified.)
P O O CJI 381416, Bates. 22 C U R 413 (1956) i aocord, CY 388388. Spenoer,

21 CMR 604 (1866).
101 For OYI purposes. "act, tranraetion. mcurrenee, or eve, I t " as used in the
military and federal rules can be considered a8 encompassed within tha terms
"fact OF event:'
101 147 F.2d 281 1D.C. Cir. 1946)

MILITARY LAW REVIEW
holding that the records were not admissible as business entries,
the court eaid:
Such records must be those which BIB a pmduot of routine procedure .nd
whane accur.pey i s liubstantisily guaranteed by the fact t h a t the record ia
an automatie refleetion of obsemations , Thia ab~ioualsD Z D Mthoas
~I
bhioh depend 0% opnzon UP conjecture. The mternal cheek on the relisbility of admisaibie records comes from two mume: (1) an eflcient clerleal
system, and (2) the /&et that they ale the kind o i o b s e r i o t i m 0% wheh
competent men would n o t di#sr.208 (Emphasis added.)

. .

Citing Palmer v. Hoffman, the court reiterated the statement in
that case that the "Federal Shop Book Statute is not one 'which
.''I
and
opens wide the door to woidance of cross-examination
held that the diagnosis of a psychoneurotic state involves con.
jecture and opinion and must be subjected to the safeguard of
cross-examination of the physician who makes it.W The majority
opinion in this case has been widely criticized.206 A vigorous die.
sent in the ease maintains that "any development in, and any
manifestation of, the patient's mental or physical condition is
an occurrence or event," and that "observation, diagnosis, and
treatment also are acts, occurrences or events" which, when r b
corded in the regular course of business, are admissible as business
entries.206 The dissent points out that "recorded diagnoses are
'systematically employed for the conduct of the business' and
'relied upon in affairs of life and death' and therefore establishes
the relative trustworthiness required by Palmer V. Xoffmn."~o'
The dissenting judge asserts that:

..

Records which meet all possible teats are not C be excluded. in the teeth
of the stature, in mder to preserve intact the right of emsS-eXBminBtion
a.3 i t existed a t e o m m m law. To p r e m v e that right intact would repeal
the 8tatu:e: far any application of the Shop Book Rule, as of M Y other
exeepiion t o the hearsay rule, by admitting hearnay neee~larilyavoida
erosi.exammaiion. 208

It must be said that both the majority and dissenting opinions
in this case are logical and persuasive, leaving the reader with a
distinct impression that even the courts cannot define with preP O * I d . a t 303.

*Wid. a t 304.
*OS See, e.p., Morgan. The L a w o i Evidence. 1841-1945, 59 Ham. L. Rev.
481 (1046); Kotes, 33 Geo. L.J. 340 (1046); 54 Yale L.J. 868 (1846).
206 New Yark Life v. Taylor, mpra note 202, at 508.
*O? Id. a t 309.
1 0 8 Id. a t 311: But see, id. a t 306 (majority opinion): "To admit thia
PotPourn [the myriad records of p e r ~ o n n e lactivities, recording oi credit
Information, etc.1 on the 8018 tests of regular recording and absence of motive
t o misrepresent would be B drastic impanment of the right of m o ~ ~ - e x ~ m i n a tion. In 0 ciiminal ca8e it is d o u b t i d whether aueh a deprivetian of the rDht
o i tha ocnusrd to be ooniranted wrth tha mtnewes against him would be
eonstztutianoi?' (Emphasis added.)
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ciseness the type of entries which would be admissible under the
business entry exception.
The New York Life Y. Taylor interpretation, a t least as to
psychiatric diagnoses, was reiterated in I d e s v. United States.80Q
Again, the reasoning of the dissenting opinions are equally a s
persuasive as the majority as to this point,
The same conflict of authority exists in the other federal
The basic disagreement appears to be whether, in
attempting to ease the burden of proving transactions occurring
in the regular course of business, the Congress, in effect, opened
the door to the introduction into evidence (by way of business
entries) of any matter recorded in the regular course of business
regardless of its nature or Source

2. Military Law
The drafters of the Manual gave clear indication of which
view should be adopted a s to opinion in business entries when
they cited the holding in New Y w k Life v. Taylor as to admissibility of psychiatric reports as an example of an inadmissible
entry; and further cited the same case a s authority for the exclusion of newspaper reports a s business entries.sll Significantly
the Manual, in discussing insanity, contains the following specific
provision as to evidence an the issue of insanity:

so mvch of the repart of B board of medical officers or m y other medical
record as pertains to entt'ies of facts or events which m e pr.oporIy admissible under the offieiai recardr or businen. entry exceptions t o the
hearsay ruie , , . may be mceived m evidence. The opinions as to the
mental condition of the oocused contained in suoh a veport 01s not within
these emaptions t o the hearsoy I u I B . * ~ Z (Emphaain added.)
Thus certificates of the findings of a board of medical officers
and clinical records containing psychiatric evaluations and the
opinions of the members of the board as to the mental condition
l o 8 2 6 4 F.2d 725 (D.C. Cir. 18571, Cwt. denied, 366 U.S. 1067 (1968).
*lo see w,. (following New Ymk Life V. Taylor, 6uwa note 202): Baltimore
and Ohio R. Co. V. O'Neili, 211 F.2d 190 (6th Cir. 1964) (unsworn written
reports containing doetar's eonelunions) ; Gordon Y. Robinson, 210 F.2d 192,
196 (Sd Cir. lesa) (diofu stating W ~ N S as t o what is admissible under the
federal statute-". , , it was Congresn' puppose to admit inta evidence entries
of a purely ~ l e r i ~or~ routine
l
nature not dependent upon apeculation, eonjecture OF opinion, , ."): England V. United States, 174 F.2d 466 (6th Cir.
1945) (medical records containing opiniona and e m e l u e i o n ~ ;) but ot. Medina
Y . Erickaon, 229 F.2d 476 (9th Cir. 1955) Ewt. denied 851 T.S. 912 (1956)i
Korte V. New Yerk, N.H. and H.R.,
191 *.2d 86 (2d dir. 1951), osrt. denied,
342 U.S. 86s (1951) : Pekelis V. Transcontinental and Western Air, 187 F.2d
122 ( I d Cir. 19611, c w t . denied, $41 U.S. 8 6 1 (1951).
111 Legal and Legislative Basis, MCM, 1961, PP, 229-30.
118 Par. 1 2 2 ~ MCM,
.
1951.
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of an accused have not been admissible under the business entry
exceptim213
However, death certificates and autopsy reports reciting the
cause of death have heen admitted as business entries.214 Such
entriea would, of course, meet the requirement in h7ew York Life
v. Taulor that the observations be of a kind on which competent
men w u l d not differ. I t would also follow that such entries in
records as "unauthorized absence," "apprehension," "breach of
arrest" (admissible in official records) would also meet this
requirement.
Applicable in the same context is the language of the Manual:
[Elame a i w t i o n s based on trained ob%erv.arionwhich, strictly epeaking,
might be considered statements af opinion 10 cloiely approximate atatemenil a i fact B I to permir the law t o place them in the latter category., .
wirhout appreciable rink of doing an injustice because of the iaek of
opportur-ity to croJJ-exBml"e.*I~

As a. caveat, it has been said that a pathologist's entry in an
autopsy report as to whether death was caused by homicide,
accident, or suicide would not be inadmissible solely on the ground
that it constitutes an opinion had i t been based on reports made
to the pathologist by others, since the business entry rule speeificslly states that the fact that a particular entry was not based
on the personal knowledge of the entrant will not affeet its admissibility.na The actual ground for exclusion of such entry i s
a combination of the opinion limitation and the "regular course
of business
I t is apparent that the courts have been unable to define with
any degree of preciseness the borderline between fact and opinion.
The "rough t e s t ' suggested in Evidence, Spacial Tezt of Th6
Judge A d b o c a t a Gana~ai'sSchool, C. S. Army, 1959, offers a t least
one possible solution to the problem:
[ i l t may be stated that if the parrmlar entry cont&ns an "opinion" as to
whleh rearonable men, If fully aware of the data upon which the opinion
IS bared, mlght disagree, then the perion who drew the COnCiusion should
be subjected to eroar-examination on this point.l13
1LBAChl 6618, Hale, 11 C M R 168, 7 i 4 (1853), p e t . d r a i r d , 3 USCJI.4 834,
1 2 ChlR 204 (14633

repart),
21L Par. 144d, M C Y . 1951. Cl.diet8 in United States V. Johnson, 4 USCXA
118, 1S0, 2: CMR 440, 442 (1958) (entry in guard report that sentry was
found "fast a ~ l e e p " ) .
211 Legal and Leadative Baals, MCM. 1961, p, 280. But l e e the diseurilion
a i "hearray o n hearnay," infro, subsection F.
117

ma.

7 1 s Emde,tce, Special Text of the Judge Advocate General's Sohool, U.S.
.l?my, 1818. a t 2303.
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This "rough test" is certainly in keeping with what has been
said to be the basis for the exception, that is, the admissibility
of a particular entry would depend on the inherent trustworthiness of that particular type of entry.

E. Entries Made for the P u v o s e of Prosecution
The business entry exception does not render admissible in
evidence writings or records made principally with a view to
prosecution.
1. Federal Law
The courts, in determining that a particular entry was not
made in the "regular course of business." frequently assert that the
making of the entry i8 more in the nature of the "business of
litigating" than that of the business concerned. Thus in Palmer v.
Hoffman the statement of an engineer involved in a railroad accident, furnished to the company as part of its normal procedure,
was held to be more in the business of preparation for litigation
than the business of running a railroad.*'Q
Similarly, certain medical reports have been held to have a
primary utility in litigating and not in railroading or healing.2"
So, too, worksheets prepared by an internal revenue agent
recording information from an accused's personal records were
inadmissible a s business entries since made in preparation for
prosecution and no internal check on the rellabiiitr of the agent's
work was present.8"
Tally sheets and calculations based upon them were held not
business entries when the evidence showed they were made for
exclusive uw in iitigation;"n nor were notations made by govemment agenk on envelopes formerly containing heroin since made
primarily far proaecution and only incidentally for police
business.29'
In all of these eases it is apparent that the "view to prosecution" is treated more a s a part of the determination of whether the
entry was in the "regular course of business" rather than as a
separate limitation.
2. Military Law
As in the case of official records, the Manual specifically provides
318 U.S. 109 (1843).
120Mssterson Y . Pennsylvania R. Co., 182 F.2d 79s ( 3 d Cir. 1910).
111 Hartiog Y . United States, 217 F.2d 70s (4th Cir. 1854); oontra, Zaeher
United States, 227 F.2d 218 (8th Cir. 1965) i United Stater 7 . Mortimer,
11s F.2d 266 (Zd Cir. 1841), c w t . denied. 314 U.S. 616 (1941).
**131mton Butler Timber Co. 1. United Stetea, 91 F.2d 884 (6th Cir. 1037).
118 United Stater V. Ware, 247 F.2d 688 (7th Cir. 1957).
210
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that the business entry exception will not render admissible
entries made principally with a view to prosecution.2B' Thus a
report of a blood alcohol analysis has been excluded for the reason,
Litter alia, "The business of preparing cases for trial is not included in the business entry rule."gZ6
The provisions of the Manual leave no doubt that investigative
reports prepared with the eventuality of B court-martial or other
disciplinary action in mind would be inadmissible.

F. Personal Knowledge on the Part of the
Entrant Not Rewired
Both the federal business entry statute and the military rule
on business entries expressly provide that lack of personal h o w l edge by the entrant o r maker of an entry may be shown to affect
its weight but shall not affect its admissibility.

1. Federal Law
Thus in a prosecution for carnally knowing B female under the
age of 16 rears, certain slides bearing vaginal and urethral
smears, taken from the victim, were held admissible under the
business entry exception, even though the doctor who prepared
the slides and the bacteriologist who performed the microscopic
examination had no personal knowledge of any of the steps from
preparation of the slides to their production in c0urt.~96 The court
said that the slidea were admissible because they were routine
reflections of the day-to-day operations of the hospital and any
objections based on the lack of personal knowledge did not affect
their admissibility but went, instead, to the weight to be accorded
them.2" The admissibility of the slides was critical t o the prosecution Since the victim refused to testify and the proof of carnal
assault rested substantially on the bacteriologist's testimony regarding the presence of sperm. His testimony, in turn, rested
solely on the slides. Here the court avoided the issue concerning
the chain of custody of the smears by admitting the slides as
business entries.
Par. 144d M C M 1961.
C M 393611, We;tmtt, 23 CMR 453 (1967); oooard, CM 391471, Bates,
C M R 413 (1956).

214
125

22

*Pa Wheeler

V. United States, 211 F.2d 19 (D.C. Cir. 19631, c e i t . denied.
347 US. 1019 (1964). 7rh. denied. 34s US. 352 (1954). ( I t i s intereating ta
note that no abjection w88 made on the basis that the slides were prepared
principally w t h B view to prosecution, nor did the court consider it. Hawever, the e m i t appeared completely satisfied 81 t o the trustrorthiness of the
slides and 8 8 to the routinenera of their preparation: it is highly doubtful if
such an argument would have prevsiled.)
2x7 I d . at 23.
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Similarly, ledger sheets prepared from information contained
in invoices in the regular course of business are admissible, a s
are the invoices, without the testimony of the persona who made
the invoices or the mechanics who performed the labor.Pn8
So also, in a prosecution far conspiracy to unreasonably restrain trade, exhibits containing statements made by GMAC field
representatives to their superiors were admissible as business
entries without the necessity of calling as witnesses, the persons
who had made them to identify them."g
An additional limitation has been imposed by some courts where
the fact or event recorded was not known by the entrant personally but was based on information furnished to the entrant b j
some other person. In this respect it has been said:
The statute did not mean to make competent whatever the entrant
picked YP from random E O Y T C ~ P ,although it was part a i his business to
pick up information where and Then he could and make B record of it,
The "act, tmmaetion, mcurrence or event" whieh the entrant reeordr must
be one of which either he ha8 knowledge, or ahieh he learns from a dwlsrant who shall "in the eourie of the business transmit the information for
inelunion in the memorandum." "Pultiple hearsay" is no mom competent
now than single hearsay was beiore.mo

2. Military Law
As previously stated, the Manual rule specifically provides that
lack of personal knowledge on the part of the entrant may affect
the weight to be given a particular business entry but will not
affect its admissibility. No cases have been found in which the
Court of Military Appeals or the Boards of Review have discussed
this problem. It is suggested, however, that application of the
limitation espoused in United States Y. Grayson,*al would logically
follow in military cases. This would be consistent with the Palmer
V. Hoffman doctrine.

G. The Entry M w t Be Made A t or Near the Time
of the Fact OT Event
1. Federal Law

One of the prime reasons cited for the "trustworthiness" of
business entries has been that their accuracy is substantially
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guaranteed by the fact that the record is an automatic reflection
of observations.28z To insure the presence of such guarantee of
"trustworthiness" the federal statute include8 the requirement
that the entry must be made a t or near the time of the "act, transaction, occurrence, or event." Therefore, in layinp the foundation
for the admission in evidence of business entries it must be shown
not only that it was the regular course of business to make such
entries, but also that it was the regular course of business to make
such entries a t the time of wcurrence.
Application of this requirement is seen in the following cases:
Entrieg on a bill of Isding, made by the master of B ship, pertaining to
cargo received on board were admissible under the business entry exeeption where It was shown t h a t such entries were regularly made a t
approximately the time t h e eargo w w received on board; 23s
Similarly, memorandum of dirburaements made by the operators of an
illicit stili were held to be business mtTieP, within the Statute, as entries
made 01 acts or tranisetiona"then oeeurring"; 234
So dw, in a pronecution for rape. a manifest kept by a taxi driver w86
admissible 8 8 a business entry, the court noting t h a t the entries thereon
were medr within B "resnonable time" after the event in iiiue.281

2. .Military Law
The military rule being identical v i t h the federal statute, it
follows, of course, t h a t the Same requirement as to time of entry
is applicable.
Thus a document entitled "Declaration of Desertion," dated four
months subsequent to the commencement of an absence without
leave therein recorded, was not admissible as a business entry t o
prove the commencement of such absence because i t was not made
at the time af the "act, transaction, occurrence, or event,'' or
within a reasonable time thereafter.286
~7
In United States v. Villasenor, discussed p r e ~ i o u s l y , ~the
Court of Military Appeals specifically noted t h a t the entry wa8
eontemmraneous with the act.
*J* See, 0.g.. Gordon 7 . Robinson, 210 F.2d 192 (ad Cir. 1954) (citing S. Rep.
No. 1865, 74th Cong., 2d S e w , pp. 1-2, A p n i 20, 1836-Chsirman Eummerl
of the House Jvdieisry Committee in explaining the bill on tho floor).
288 United State9 Y. Rsppy, 167 F.2d 864 ( I d Cir. 1046), Cert. denied, 329
U.S.806(1947).
L'nited States V. Quick, 128 F.2d 832 (3d Cir, 1842) ithe court also

holding t h a t the statute doer not discriminate between iswiui and unlawful
businesses). Sea a i m Standard 011Co. of Csl. Y . Moore, 251 F.2d 168 (8th
Cir. 18571, oert. denied, 356 U S 975 (1968) (iedger e n t n e s based on earh
registar tape8 posted shortly a f t e r end of each m o n t h ) ,
XaiHines Y . United Statea, 220 F.2d 381 (D.C. Cir. 1955): cf., United
States 1. Indian Trailer Carp., 226 F.2d 595 (7th Cm. 1955).
NCH 61, Gaddia, 2 CJIR 575 (1861) (wsa admissible a8 an official
record).
~7 United Stater 7.. vdiasenar, mpra note 180 and accompanying text
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H. Application of the Best Evidence Rule
Although, strictly speaking, the Best Evidence Rule might be
said to constitute a limitation on the use of business entries, its
nature is not such a s to come within the puNiew of this treatise.
However, counsel and the law officer should be aware of its application.
1. Federal Law
Under the federal rule, photographic, photostatic or micro-film
copies of business records are admissible equally with the original
records provided the copies are themselves made in the regular
course of business. The copies are admissible whether or not
the original is still in existence.928
I t should also be noted that the business entry statute did not
affect the exception to the best evidence rule that secondary
evidence of voluminous records is admissible when the records
are available for examination by the opposing party.23n
2. 'Military Law

The Manual specifically provides that, if not themselves made as
business entries, copies and written compilations of business
entries are generally aubject to objection on the ground that they
are secondary evidence.Q'o However, when a copy is itself a businesa entry, it will be admissible.
Thus in a desertion case where the admissibility of an extract
copy of a morning report aa an official record was challenged because the original report was initialed rather than signed as required by regulations, a t the inception of the absence, a Board of
Review considered its admissibility as both an official record and
as a business entry.241 Although indicating that the extract was
admissible as an official record, the Board held that since for
twenty years, and up until approximately one month before the
alleged absence, authentication of morning reports was accomplished by the initials of the authenticating officer, the original
report was admissible 88 a business entry. The Board said:
Since an extwct COPY of a morning report is in itself a business entry
af wide aeeeptsnee in t h e military ~ e r v i c eit is not objectionable an the
grounds that it is secondary evidenee.242

When records or entries are properly admissible a s business
entries. n a r d testimanv a s to the contents of the records is subject
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to objection on the basis of the best evidence rule: however, the
absence of objection will constitute a waiver,p48
I. Evidence of Lack of Entvies
Turning now to the problem of the significance of the absence
of an entry concerning B fact or event, what is the state of the law?
I t will be recalled that in bath the federal and military courts
evidence of the absence of an entry in an official record is admiasibie to prove t h a t an event did not occur.~(4 While it might be
argued that the absence of a particular entry in a business record
should have no probative value, there being no official duty to record
as in the case of official records, such an argument ignores one
of the bases of the business entry exception, so well expressed by
Professor Wigmore,24i that is, the "business duty" to record. Certainly the evidence laying the foundation for testimony as to the
absence of an entry provides ample room for the judge or law
officer to determine the trustworthiness of such testimony. Both
the federal courts and the military do not follow the strict interpretation, and do admit evidence as to the absence of particular
entries.

1. Federal L w
A typical example of the federal courts' attitude toward evidence of the absence of a particular entry in the records of a
business is seen in XeDonald u. United Statas.~4~There the de.
fendant had testified that he had made a cash payment t o the president of a certain company. After denying receipt of the money,
the president was permitted to testify that he, and an accountant,
had searched the company's books and found no record of a cash
payment by the defendant. The Court of Appeals, in sustaining
the sdmisaibility of the testimony, pointed out that it was not
introduced to prove any specific transactions or figures which
could have more accurately have been proved by the books themxlves, but merely to prove the absence of any entry pertaining to
the alleged cash payment. The court added that the best evidence
rule did not apply in this situation.z47
2. Xilitary Lala

The Court of Military. A~peala
and the Boards of Review have
..
-~
l i l See, F.Q., ACY 6191, Hamilton, 11 C U R 673 (1953): ACM
CI .iientB, 6 CMR 715 (1962): rf., C31 364646, Ryder, 12 CMR 397

S-2708,
(1953).

.ob+ denied. 3 USCMA 838,13 C Y R 142 (1953j,
See nn. 139-41 mpia and aeeompanying text.
X S See note 116 ~ u p r a
and ~ecampanyingtext.
'46 200 F.2d 602 (5th Cir. 1952).
245 See Pen-Ken Gar and 011C o w .
871 (6th Cir. 1948).
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also approved the admission of evidence relating to the absence
of a particular entry. Thus, in a prosecution for larceny of two
electric razors, testimony by an investigator that he had examined
the business records of e. Navy Exchange, where the accused had
claimed to have purchased the razors, and that he had found no
entry reflecting their purchase by the accused, was admissible t o
refute the accused's claim of lawful possession of the razors.pd8
Similarly, in a cheek forgery c u e , evidence that the records of
the drawee bank disclosed no account in the name of the drawer
of the check was admissible to show that no such account existed.24Q
In a case concerning the making of B false official statement, the
aceused alleged that he had received a certain telesram to the
effect that his mother was ill. In sustaining the admissibility of
testimony by the manager of the local Western Union office that
his records did not reflect receipt af any such telegram addressed
to the accused, an Air Force Board of Review said:
[ W l e believe that such evidence is admissible where as here, it is adduced
through the medium of m e familiar with the manner in which the
business entries were made, ineluding the nature and scope thereof, and
the truatmrthiness or weight to he given to such testimony eauld be fully
probed through the medium of cross.exsmination or otherwire.*so

IV. CONCLUSIONS
A. Otfcial Records
A synthesis of the cases, in which the admissibility of military
records into evidence under the official records exception to the
hearsay rule has been in issue, results in the formulation of two
general categories of limitations.
The first may be said to consist of those limitations pertaining
to the making of the record itself.
(1) In order that a record come within the exception, it must
first be established that the particular report or entry is required
by law, regulation, or custom. I n the military, as a practical
matter, in almost all instances the record is found to be based on
regulations.
(2) To be admissible, the entry or record must be properly
recorded. In this area the person making the entry must comply,
in effect, with the requirements as to form. If the entrant fails
to Prepare the record in the manner mescribed and the defect or
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omission is “material” to the execution of the document the record
will be excluded.
(3) The record must be prepared by the proper person, i.e., by
one designated by law, regulation or custom ta act, or by one to
whom the authority to act has been properly delegated.
(4) The duty must be performed properly. The courts have
liberally applied the presumption of regularity t o the latter two
limitations. Thus, in the absence of proof t o the contrary, i t is
presumed that the record was prepared by the proper person and
that any action necessary under regulations to authorize the
individual preparing the record to do so has been taken and that
he is not an “officious intermeddler.”
Similarly, in the absence of proof to the contrary it is presumed that the person whose duty it wss to prepare the record
performed the duty properly from the standpoint of accurate
recording of information, known or ascertained by him through
appropriate and trustworthy channels.
As w e have seen, this presumption withstands, for admissibility
purposes, a s h o d n g that a particular entry was made a substantial period of time after the occurrence of an act or event; or that
a different entry was made originally and was subsequently
changed; or that a particular entry is inconsistent within itself
or with entries in other official records. I t is a fair statement then
that unless evidence to the contrary is undisputed, the presumption of regularity will permit admission of the record into evidence and the evidence to the contrary will merely go to the weight
to be accorded the entry.
The presumptions are not unreasonable when it is recalled that
the very basis of the exception to the hearsay rule is the inherent
guaranty of trustworthiness in the actions taken by an officer
(military or civilian) in the performance of his duty. This guaranty of trustworthiness is the underlying premise of the decisions
of the federal courts as vel1 as the military.
A legitimate commentary in concluding this category might
well be that the difficulties encountered with these limitations a r e
self-made. Examination of the cases leads to the inevitable conclusion that a working knowledge of these limitations and care
in preparation for trial in the use af official records would have
obviated any necessity for consideration of the admissibility of
many official records by the appellate courts, a t least as to this
category of limitations.
The second category can be said to be concerned with the substance of the records. Herein lies the ares of uncertainty, both
in the federal courts and the military.
88
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The mast troublesome limitation can be delineated as requiring
that the particular entry must pertain to a fact o r event, as distinguished from an opinion or conclusion. As previously noted,
there is no clearly perceptible dividing line between fact and
opinion. It is arguable at least that many, if not most of the military entries used as evidence, such as "AWOL," "breach of arrest,"
"escape from confinement," etc., are opinions or conclusions rather
than facts. Significantly, however, only one caae was found where
it even appeared that a Board of Review excluded a portion Of
an official record BB camtituting an opinion.e61 I t appears, therefore, that when regulations require a specific entry, i t will be
presumed that the individual preparing the record ascertained
the facts necessary ta wpport the conclusion Contained in the
entry.
The federal courts appear ta be in disagreement as to the admissibility of records containing opinions xhen the person making
the record or report was under a duty to express an opinion.
Considering both the military and federal court approaches to
the problem 88 a whole, it is submitted that the law officer in
ruling on this point should ask himself these questions:
(1) Would the opinion which the entry purports to convey,
standing alone, be admissible if tendered by the direct
testimony of the maker?
(2) 18 the "opinion," contained in the record, one as to which
reasonable men if fully aware of the data upon which the
opinion is based, would agree?
( 3 ) 18 the nature of the "opinion" such that in the absence
of cross-examination the entry could be considered trust.
worthy or reliable?
If the answer to any of these questions is no, the entry should be
excluded, for then the ultimate test of reliability and trustworthiness has not been met.
While not, strictly speaking, a question of the substance of the
record itself, the limitation as to entries made principally with
a view to prosecution is concerned with more than the mere making of the record. The attitude of the military appellate tribunals
can, with one exception, be summed up as follows: if a legitimate
purpose exists for recording the particular information concerned,
wholly apart from any criminal investigation or potential disciplinary action, the record will be admissible. The specific sanction, even invitation, by the Court of Military Appeals of changes
in Army and Air Force regulations 80 as to include entries con.
161 ACY 12396,G m h m . mppra note 60.
*co *$ID*
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cerning the circumstances of return of an absentee,2&2remains
unexplained. Clearly, as w89 recognized by the court, the regulation was specifically designed for the purpose of providing evidence for use in criminal trials. The only apparent explanation
is its remote relation to personnel accounting and the prior sanction of such entries when required by Navy Regulations. How.
ever, it is apparent that having allowed entries relating to the
circumstances of return, the court did not intend to open the d w r
to matters in aggravation not germane to the actual circumstances
of return.253 Since in United States v. Coates?54 all of the entries
admitted relating to the circumstances of return were directly or
a t least indirectly related to the military, the two cases are not
necessarily inconsistent.
Similarly, while not clearly a question of the substance of an
entry, the problem of the Source of information is more appropriately considered here. The Manual rule makes it perfectly
clear that personal knowledge on the part of the entrant is not
required, provided the information used is obtained through appropriate and trustworthy channels. I t follows then, that a showing
that a particular entry in a record was based solely on hearsay,
including notes or memoranda from official records would not
suffice to preclude its admissibility unless it were also shown that
the source of information was unreliable or untrustworthy.
While the federal courts appear to have a somewhat more restrictive view BJ to the source of information-if
not within the
personal knowledge or observation of the entrant, the information
must have been within the personal knowledge or observation of
his authorized subordinates-it is submitted that no real difference
exists.
Despite the language in L'nited States v. C o d e s that the source
of information need not be based on official records. nor be
obtained from sources within the immediate command, there is no
indication that just any source af information will suffice. The
Court of Military Appeals has not defined what sources of information are unreliable or untrustworthy. However, as a rule of
thumb, it can be said that where it can be shown that the 8ource
of information is one which normally is not required or expected
to have or furnish such information the record may not be
admissible.
The question might be asked whether the report of an inv-tigation convened in accordance with regulations would be admisnn. 1 2 6 3 3 , BUW
and BeeOmpPnying text.
united states Y. Hall, "P"
note 105.

PI1 See
268

m United States Y. Coates, aura note 105.
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sible to prove the truth of ita contents under the official records
exception. Proponents of such a record might argue that such a
report was officisl in that i t was prepared in accordance with
regulations; the officer who prepared the report had the duty to
know or ascertain the truth of its contents; and lastly, the report
was made in the performance of an official duty. In the light of
the limitations previously discussed, the answer is clear that such
record would be inadmissible for Several reasons. Using as a
convenient example the informal investigation report contemplated by the 1955 Naval Supplement to the iManual for CouvtsMartial, United Statea, 1951,pL6we find that the report must contain, inter alia, findings of fact, opinions, and recommendations.
Clearly, the findings of fact are merely the evaluation of evidence
by the investigating officer. The opinions would probably require
negative answers to all three of the questions suggested previously.
Finally, the recommendations would undoubtedly be irrelevant.
With all due respect to investigating officers, the reliability and
trustworthiness of such reports is not that contemplated by the
official records exception.
Admissibility of such records has, in fact, been urged.2se The
suggestion by the proponents that submission of such reports to
the adversary prior to trial with an option on his part to insist
on the presence of the reporting officer (good cause being shown)
would provide adequate safeguards?%'does not overcome the weaknesses previously painted out. Under such circumstances, the
door would seem to be open to a stipulation which would obviate
the necessity for use of the official records exception. Suffice i t to
say, that neither the federal courts nor the military courts have
adopted this approach, nor, in the opinion of this writer, should
it be recommended.
B. Business Entries
Inherent in the rule stated in the Manual and the federal statute
relating to business entries are three general limitations.
(1) The entry must have been made in the regular course of
business.
(2) The entry must record an act. transaction, occurrence or
event.
(3) The entry must hsve been made a t or near the time of
the act, transaction, occurrence or event.
*E& Section 03038.
1 6 8 See, MeCorrniek, Con the Court8 'Make Wider Us* of Reporte of Omoial
Inueatigatione?, 42 Iowa L.Rev. 363 (1961): but w e , Pound, T h a Cauaea of
Papular Diaaotiafoolion WLth ths Adminbtratian of Juatiae, 8 Baylor L. RaY.
1 , 3 A (1956).
*17 Blscomil, mpra note 256.
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There is, of course, a divergence of opinion in the federal courts
as to what constitutes "regular course of business." The essence
of the divergence is the age old clash betwen conservatism and
liberalism.
On the one hand is the doctrine of strict interpretation in
Palmer Y. Hoffman.z5s This can be said to confine the exception
to routine, clerical type entries made in the everyday operation
of a business as a business. Perhaps it might also be said that
the strict approach nould exclude everything but the workaday,
nuts and bolts, dollars and cents matters, nhich require little mare
than an automatic recordation of facts or transactions. In furtherance of this approach is X o c York Life v. Taylorzsnwhich
mould exclude anything other than routine observations.
On the other hand, while "motive to misrepresent" might be
a famoy, i t i3 not the controlling one in what constitutes the
regular coume of business. The doctrine espoused by the United
States Court of Appeals for the Second Circuit, seems to go too
f a r in applying the exception. To say that any entry regularly
made or required t o be made in the conduct of a business fails
within the exceprian is too extreme. Nor is it any answer ta say
that where no motive to misrepresent i3 present, as where the
record i3 offered by a party other than the entrant, there is a
sufficient guaranty of trustworthiness. Sach an approach opens
the door to the admission of opinion, double hearsay and totally
irrelevant matters. In P r k e l ~ sr. Transeontinmtel and Western
Ai, the inrestigatire reports admitted into evidence were full
of opinions, conclusions, hearsay-on-hearsay, eic.
The militars has chosen to follow the strict interpretation of
the rule. I t can be said that in order for a military record to
qualify under this exception the entry must have been msde in
pursuance of some aspect of military duties. Howeuer, it is not
necessary that the entry be required by regulation, directive, or
order. I t must be remembered that the purpose of the entry
must be to carry on the particular activity and not be primarily
concerned x:ith prepaying for litigation. I t is in this area that the
writer experiences difficulty in seeing the justification for exclusion of r e p o m or' labaratov analyses solely an the ground that
they are prepared for iitigation. Certainly it could have been
argued in Paitad States Y. Villaseiiorlol that collecting funds
was not the "regular course" of military business: however, the
language of the Court of Military Appeals makes it eminently
zb'~
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Palmer Y. Hoffman, m p m note 161.
New York Life Y . Taylor, 8 ~ p i anote 202.

* I o P e k s h Y. Tramcontinental and Western Air, supra note 181
261 United States V. Villasenor, mpra note 180.
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clear that such an argument would not be accepted. While there
is a valid objection to the use of reports of laboratory analyses
on the basis that they are opinions which should be subject to
cross-examination, it is not that they are not made in the regular
course of business. Both from the overall standpoint of the "military business" and from the standpoint of a business within a
business, it is the task of military laboratories to conduct analyses
of all kinds f o r a myriad of purposes.
The question might be asked as to when a business entry becomes one. ls there any length of time during which the type entry
must be made before it becomes an entry in the regular course of
business? The cases do not provide an amwer. Perhaps it can
be said that if a regulation or directive is issued requiring the
maintenance of a specific record, the entries therein are admissible
from the date of their inception. But what about records voluntarily kept by B mldier to make his performance of duty more
efficient? Here, it is suggested, only the test of time will prove
ita validity as a business entry. How long? Long enough 80 that
when offered in evidence the law officer and the appellate tribunals
will be satisfied as to their reliability and inherent trustworthiness.
I t is apparent that "regular course of business" is not deter.
mined solely by the regularity of entry, but it is also affected by
the nature of the entry. Thus we find it necessary that the entry
be one of fact or event. I t is clear that the drafters of the Manual
intended that military courts follow the doctrine of New York
Life u. Tuylor2'2 that entries based on opinion and conjecture
are not within the exception. Here then, is the reason for the
exclusion of the laboratory reports. The conclusions of the analyst
are not so definite as to be routine and not so inherently reliable
or trustworthy a s to eliminate the necessity for cross-examination.
Here too is the reason why investigative reports, even though
required by regulations or directives, should be excluded. The
very nature of the investigative proteas is such a s to necessitate
inclusion of opinions and conjecture.
As in the ease of official records, the question arises a s to the
dividing line between fact and opinion. The test suggested in the
Consideration of official records is equally applicable here.268
The limitation as to time of recording is basically an effort to
guaranty the reliability of the record. By requiring contemporaneoua recording or a t least recording within a reasonable time,
the possibility of error and interpretation on the part of the
entrant is lessened. While the cases give no hint a s to exact time
281
$18

New York Life 7 . Taylor, mpra note 202.
See note 252, NWO and ~ o w m p n y i n gtext.
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limits, it is suggested that the nature of the entry may be a factor.
Obviously a simple fact or event is not as likely to be as quickly
forgotten or as subject to interpretation a s a more complicated
fact situation or event. Accordingly the time of recording might
very well be different, depending on the apparent reliability of
the entry from the standpoint of probable accuracy.
The limitation set forth in the Manual that entries made principally with a view to prosecution are not admissible is a h
applicable to business entries. Here, its significance, or its application is different from that of official records. If the entry is
made principally with a view to prosecution, the federal courts
would probably hold that the entry was not in the regular course
of business and therefore inadmissible. In the official records exception i t would appear that an otherwise admissible official record
would be excluded on this basis independently of any other iimitation. In business entries the view to prosecution limitation is a
part of the iimitatian that the entry must be in the regular course
of business.

A final consideration in the business entry exception is that of
the source of information. Unlike the official records exception,
there is no requirement in the rule or statute of personal knowledge on the part of the entrant or a duty to ascertain the truth of
the entry from B reliable or trustworthy source. Such lack of
knowledge on the part of the entrant affects only the weight to
be afforded the entry, not its admissibility. It is submitted that
the rule espoused in United States V. Grauson,Z6' that only those
entries based an the entrant's personal knowledge or on information furnished by persons required so to do in the regular course
of business are admissible, should be adopted by the militaly
courts.

A hypothetical situation might well serve to sum up this section. Let us assume that a post regulation, promulgated pursuant
to B l o d safety program, requires, inter alia, that a report be
submitted to the Post Safety Officer of all motor vehicle accidents
aecurring on the post. The purpme of such report is stated by
the regulation to be to indicate what traffic control measures might
be taken to avoid accidents. Assume further that a report is submitted showing that an accident, in which an accused was in.
volved, occurred because the accused drove past a "yield right of
way" sign without first ascertaining that the wsy was clear.
Would this report be admissible either as an official record, or a s
*b4
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a business entry to establish (1) the fact that the accident oecurred; or (2) that it was caused as stated7266
First, it should be noted that the regulation is local in nature
and not service-wide in application. I t is, therefore, unlikely that
the Court of Military Appeals would accord it the status of a n
official record within the meaning of the exception.Pe6
Would the report then be admissible under the business entry
exception? Looking to the federal courts f o r comparable situations, almost without exception, the courts have held inadmissible
accident reports prepared by state or federal police officers, even
though made pursuant to law or regulation.z'7 The rationale of
these decisions seem to be that the accident reports lack the basic
element8 of reliability and trustworthiness, in that such reports
are necessarily based on secondhand information and contain the
deductions, opinions, and conclusions of the person making the
report.
Turning now to the military courts, it might be said that, a t
least for the purpose of establishing the fact that there had been
a collision, such a report should be admissible for that limited
purpase. However, it is suggested that there is no real necessiQ
for the use of the report, since the fact of the collision would be
readily ascertainable and could be proven by parol testimony.
As to the second problem of the admissibility of the portion of
the report which reflects that the collision was caused by the
accused having driven through a "yield right of way" sign, the
reasons for its exclusion are manifest. If this entry were made
by an accident investigator, it is highly doubtful that the entry
would be based on the investigator's personal knowledge since,
almost without exception, accident investigators are not on the
scene when the accident happens. Thus it would follow that such
entry would necessarily be based on information obtained from
other persons who might have witnessed the accident. I t might
be said that the Manual specifically states that an entry in a buainess record need not be based on the personal knowledge of the
entrant. However, an examination of the cases leads to the con.
clusion that it was not the intent of the drafters of either the
federal or military rules to open the door wide to all double
hearsay. In this regard the applieation of the rule applied by the
This hgpathetieai aituatian was suggested in Evidsnm, Special Tart of
The Judge Advocate General's School, U.S. Army. 1959, at 2210.
961 The reported eaaes upholding the admissibility of official reeords hare
been bared on mguiatims of the individuai sewices of sorviocvide application.
187 See, '.I., Hunt Y. United Statea. 281 F.2d 784 (8th Cir. 1066) ; Genurella
Y . Fyfife, 171 F.2d 419 (1st Cir. 1848).
*GO 1 8 1 8 8

R6

MILITARY LAW REVIEW
United States Court of Appeals for the Second Circuit is not only
desirable but necessary. I t will be recalled that that court heid
that entries made in business records, not based on the peraonal
knowledge of the entrant, shouid be admissible only when such
information is furnished by persons who are required in the
course of the same business to furnish such information to the
entrant for recording.268 To hold otherwise would be to totally
eliminate the opportunity to cross-examine the persons who
furnished the facts upon which the investigator based his concluaion that the accused was at fault.
I t should be apparent that that portion of the report stating
that the accused was at fault is nothing more than the opinion
or conclusion of the investigator. Cross-examination of the investigator would reveal that the opinion or conclusion was based
an hearsay and deduction and would, in most cases, render him
incompetent in that respect.
Quite aside from the other factors discussed is the objection
to the entry reflecting fault, on the basis that it was made principally with a view to prosecution. Although there is a separate
and diatinet purpose for the report, that is the post safety program, a requirement in the regulation that a finding a s to fault
be made could have only one purposcdisciplinary action. Despite
the Court of Xilitary Appeals' sanction of the change in regulations to provide for recording the circumstances of return of an
unauthorized absentee,lug there is little likelihood that the court
would extend that rule to this situation.2ro
While many may disagree with the concept of a strict interpretation of the official record and business entry exceptions to the
hearsay rule, it would be well to recall the reasons for their
existence.
As previously stated the official records exception is based primarily on the necessity, or more properly expediency, that public
officials be not interrupted in the performance of their duties
f a r the purpose of appearing in court. The element of trustworthiness allowing the elimination of cross-examination is said
to be found in the nature of the duties.
The business entry exception arose aut of neceksity a s the
rapidly expanding commercial world increased in complexity and
the common law rules of evidence were found unworkable, and in
1 6 8 Uniwd Staten V. Grayron, mp7a note 230.
* l e United States Y. Krause, ~ a p r a
note 126.
111IThis i s not t o say that enTr1es reflecting the pre~eneeof traffic fOntIOl
devices, skid marks, weather conditions, etc., would be rvbject t o this objection. Obvioudy, sveh information could be of considerable Value t o the safehi
aspect, aaide from disciplinary action.
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many instances resulted in injustices being done. The guarantee
of trustworthiness is found in the routineness of the entry and
the very human element of the concern of the entrant that he
not lose his job due to inaccurate entries.
Nowhere, either in the language of the courts or in the language
of the writers, is there found any advocacy that the expediency
found in the use of records should ever subordinate the protections
afforded the accused in a criminal case. The draftera of the Manual
have clearly indicated their intent that these exceptions be strictly
interpreted and applied, I n view of the Court of Military Appeals'
concern for the rights of the individual accused, it is suggested
that this intent will find scrupulous application.
To take a man's money or property is a serious thing, but to
take hie freedom or his life transcends it by far. The need for
the preservation of the rights of confrontation and cross-examina.
tion should, therefore, be more jealously guarded in criminal
matters.

97

A\>XXATIOSS OF 3IlLITARY RESER\;ATIOSS
BY POLITICU SLBDIVISIOSS
BY CAPTAIN RALPHB.HAMMACK"
I. INTRODUCTION
There are approximately 14001 military reservationse in the
United Statea o w e d by the federal government and occupied,
operated, or supervised by the Departments of the Army, Air Force,
and Navy for military purposes. These properties fall into several
categories based on use-Army posts, forts, camps, naval bases,
sir bases, navy yards, arsenals, ordnance plants, depots, hospitals,
ports, and many others. In view of the technological advances
that have been made in weapons systems and equipment suitable
for military uses since the end of World War 11, the activities a t
the military installations, particularly the industrial type, ha\,e
expanded substantially in order to produce the modern materiel
and weapons required for our armed forces.
Also, after World War I1 ended, there existed a serious lack
of suitable housing for military personnel a t or near most of the
military installations. This situation led to the enactment by
Congress of the so-called "Wherry Housing Act''S in 1949, and
the "Capehart Act"' in 1955. These acts provided for the construction of housing on or near military reservations by private cantractors for occupancy by military and civilian employees of the
Armed Forces. As a result of these housing programs and the
expanded activities carried out upon these military reservations,
there is now a large concentration of persons and valuable property
on many of the reservations. Such reservations represent large
military communities and include most facilities usuaily found in
any modern urban community. As many of these military cammunities are located near a city or town, an increasing number of
*This article was adapted from P thenis presented to The Judge Advocate
General's School, U.S. A m y , Chariottesvilie, Virginia, while the author was
P member of the Eighth Advanced Class. The opinions and conclusions presented herein are thsae of the avthor and do not necessarily rapresent the
news of The Judze Advocate General's School nor any other governmental
agency.
** JAGC, U.S. Army: LL.B, Ohia State University, 1849.
1 Interdepartmental Committee for the Study of Jurisdiction Over Federal
Areas Within the States, Juriadictmt Over Federal Avsa8 W<thin tha States.
Port I , The Fact8 ondcammittae Recommendotim, pp, 84, 88, 84 (1956).
l T h e term "military resenation" in it8 ordinary ienae means any place
used for mditampu2poses. 1 Bull.JAG 148 (1942).
863Stal.570 (1848).
468 Stat. 885, 64&64 (1955), 8 s amended, 12 U.S.C. 5 1748 (Supp. I, 195Q),
42 U.S.C. $1594 (SYPP.I, 1859).
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attempts have been made by these neighboring municipalities to
extend their boundaries so as to include these military communities.
The subject of the annexation of military reservations by
political subdivisions of a state covers such a broad field that a
detailed discussion of all facets of that subject has not been attempted. It is for that reason the bounds of this article have been
limited generally to the significant effects of annexation as they
relate to the jurisdiction of the federal government, the powers
which may be exercised by the Iocd political subdivision, the duties
and obligations of the annexing subdivision to provide normal
municipal services, and the rights and privileges of the persons
residing within an annexed military reservation with respect to
voting in the state and local elections, and attendance of children residing upon the military reservations a t the local schools
without payment of tuition.
The furnishing of governmental services, including fire and
police protection, refuae and garbage collection, maintenance of
streets, and other municipal services to the thousands of persons
either residing or employed on many of our military reservations,
represents an imposing burden on the governmental agency which
must furnish them. Since these services are usually furnished by
the municipal government for ail members of the municipality.
i t would be reasonable to assume that a municipality voluntarily
annexing a military reservation would be obliged to furnish these
servicea t o ail persons in the annexed area. Similarly, it would
be reasonable io assume that the inhabitants of the annexed
military resenration would be afforded the civil and political
privileges afforded a11 other members of the municipality to vote
in the local elections and to send their children to the local schools.
These assumptions may or may not be warranted, depending upon
the measure of legislative jurisdiction possessed by the state and
its political subdivisions over the particular military reservation
concerned. For this reason, a brief historical development of the
manner in which our military reservations have become subject
to v a v i n g degrees of state and federal legislative jurisdiction will
p e m i t a better understanding of the significance that may be
attached to their annexation by political subdivisions.
11. ACQUISITION OF MILITARY RESERVATIONS AND

OF LEGISLATIVE JURISDICTION OVER THEM BY
FEDERAL GOVERNNENT
A . Methods of Acquiring Military Reservations
and Legislative Jurisdiotion
The Constitution of the United States makes reference to but
100
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one method by which the federal government may acquire land
within a state to be used for military purposes.' That method is
by purchase of the land for use as B fort, magazine, arsenal,
dock-yard or other needful building, with the consent of the state
wherein the land is situated. The courts have, however, recognized the power of the federal government to acquire land for
military purposes by such other means as purchase based upon
voluntary agreement, condemnation for public use, foreclosure of
liens, devise or succession where state law does not prohibit such
devises, by acceptance a8 a gift from states and individuals, and
by setting it aside from the public domain.B As a consequence
of our military reservations having been acquired by these different methods,r the federal government has not always received a
uniform measure of legislati\,e jurisdiction over them.
I t is probable that the majority of military reservations
have been acquired by the method referred to in the Constitution,
because of the requirement of a federal statute enacted in 1841,
prohibiting the expenditure of public money for the erection of
public works until there had been received from the appropriate
state the consent to the acquisition by the United States of the site
upon which the structure was to be placed.$ The giving of such
consent by the state resulted in the transfer of exclusive legislative jurisdiction over such site to the federal government by
operation of article I, section 8, clause 17, of the Constitution.
This statute was amended in February, 1940, so as to make acquisition of legislative jurisdiction by the United States over land
purchased with the consent of state optional rather than mandaaU.S. Connt. art. I, 5 8, el. 11: "Cangre~sshall have power . . , To exercise exelusive Legislation In all Cases vhatsoever, over such District (not
exceeding ten Miles square) as may, by Cession of particular States, and the
Acceptance of Congress, became the Seat of the Government of the United
States, and t o exer~iselike Authority over all Plaeea purchased by the Consent of the LegislatuTe of the State in which the Same ehall be. f o r the
Erection of Forts, Iagazinei, Arsenals, dock-Yards, and other needful
buildings.. . ."
GUnited States Y . Pekins. 163 U.S. 625 f16961 f f a r d a s u r e af lien): Van
Brocklin Y . Tennessee, 117 U.S. 151 (1886) (purchase without consent of
state) i Kohl Y . United States, 91 U.S. 867 f1675) (eminent domain) i F a y V.
United States, 204 Fed. 559 (1st Cir. 1913); Crook, Homer & Co. 7 , Old Point
Comfort Hotel. 5 4 Fed. 504 (E.D. \'a. 1893) (donations): Dieksan V. United
Statea. 125 Mass. 611 ( 1 8 7 7 ) (devise or aueeeision): State V. Oliver, 162
Ten". 100, 35 S.W.2d 396 (1930) (donation).
1 F a r discussion of various methods by which the United States has ac.
quired land and military reservations, lee Darie, The Aopxiiition, Aooeptoma,
and Loss a i Jvriadiotion 0 % .Militmy
~
Remrvatiane: R d o t i i e Rzghta oi tha
State and Federal Ooz.ernment Reomding Seivioe o j Pmcrsa, Xighruwa, and
Applieatian a j ths Federal Asgimiintive Crimes Act, Ch. 111, 8. thesis prerented to The Judge Advocate General's School, 1965.
I R W s t a t . 5 a66 ( I S I S ) .
*oo 21118
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tory.g As to the military reservations acquired by the United
States prior to February 1, 1940, over which the states had tendered exclusive jurisdiction to the federal government by means
of a consent or cession statute, acceptance of such jurisdiction
by the United States waa presumed in the absence of an intent by
the federal government not to accept such jurisdiction.10 There
is a conclusive presumption against the acceptance of any legislative jurisdiction over lands acquired after February 1, 1940, by
the federal government, unless a formal acceptance of jurisdic.
tion is filed by the United States.“ The current policy of the federal government ia not to seek jurisdiction over federal lands
within the states except in unusual circumstances. This policy,
as applicable to the Department of the Army. is aet out in AR
405-20,24April1957.
The federal government has acquired legislative jurisdiction
over some military reservations not purchased with the consent
of B state, by means of a cession of jurisdiction by the state pursuant to a “cession” statute. I t has also reserved all or a portion
of its jurisdiction, in some instances, over military reservations
withdrawn or set aside from the public domain, when admitting
into the Union the state within whose borders the reservations
are located. When these latter methods were utilized to obtain or
retain legislative jurisdiction, the federal government was not
required to Becure exclusive jurisdiction over the reservations
concerned, and frequently did not do so.11
The federal government has not acquired any measure of the
states’ legislative jurisdiction over many reservations, These
reservations are held in a proprietorial capacity only and are subject to the jurisdiction of the state. Like other federal property,
however, they are free from any interference of the states which
will destroy or impair their effective use for the purposes of the
federal government.‘$
B. Retrocessions of Leghletive Jurisdiction
I t has been settled that a state may not unilaterally recapture
jurisdiction over an area previously ceded by it to the United
s 54 Stat. 19 (1940). 40 U.S.C. & 256 (1958). It was geneially thought that
no reservations of state jurisdiction w ~ r epossible when federal jurisdiction
was acquired by this constitutional method until James Y . Drsvo Contracting
Co.. 302 U.S. 134 (1931).
10 Fort Leavenworth R.R. 7 . Lowe, 114 U S 525 (1886).
11 64 Stat. 19 118401, 40 U.S.C. 6 255 11958).
12 See Fort Leavenworth R.R.?:Lowe, B U F ~ note 10,a t 540.
1 3 This freedom from state interference erists independently of the LXP~(OBB
nrovisioni of U.S. Canst. art. IV.5 a. el. 2 and art. VI. el. 2. See Fort Leaven.
h r t h R.R. V. Lowe, m v a note 16, at 629.
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States." However, Congress has enacted many statutes retroceding jurisdiction to the states over named military reservations,
for various purposes, such as the policing of highways which cross
military reservations.l6
More important, however, Congress has enacted several statutes
since 1936 retroceding jurisdiction to the states, and in some cases
to their political subdivisions, to exercise certain governmental
powers and functions in all federal areas, including those nominally
under the exclusive jurisdiction of the federal government. The
so-called "Lea Act" or "Hayden-Cartwright Act"." authorized
the states to levy taxes upon sales of gasoline and other motor
fuels when such products were sold on United States military
reservations for the use of consumers other than the federal
government. Another 1936 statute enacted by Congress permitted
the application of state w o r h e n ' s compensation laws to federal
areas." State unemployment compensation laws were extended to
federal areas by a provision of the Social Security Act Amendments
of 1959.18

A retmession statute of major importance was enacted by Congress in 1940. This law," commonly known a s the "Buck Act",
retroceded to the states and to their duly constituted taxing
authorities jurisdiction to levy and collect sales, use, and income
taxes within federal areas. The federal government and its instrumentalities were excepted from the operation of the Act.
One last retrocession statute worthy of mention is the following
quoted provision of the Military Leasing Act of 1941 :w
The lessee's interest, made or created pursuant to the prmiaiona of this
Act. ahail be made aubjret to State or loeal taxation. Any Lease of property authorized under the provi~iomof this Act shall contain P pmvidon
that if and to the extent that such property is made taxable by State and
ioeni governments by Act of Congress, in such event the terms of such
ieaae shaii be renegotiated.
I4Yeiiowstone Park Transportation Co. V. Gallatin County, 3 1 F.2d 644
(8th Cir. 19281, C B t t . denied, 28 U.S. 655 (19291; In re Ladd, 74 Fed. S1
(C.C.D. Neb. 1886).
>&E.&,49 Stat. 1108 (1836) (jwindietion over highway a t Presidio of San
Francisco, California) i 56 Stat. 608 (1941) (highway croaring Vancower
Barracks Military Reservation, Wsahingtanl i and 69 Stst. 132 (1965) (highway er'osaing Fort Derens Military Reservation, Maati.).
I6 4 U.S.C. 5 104 (1958).
1749 Stat. 19S8 (19561, 40 U.S.C. 5 280 (19581. Employees of federal
government and instNmentaiities are not covered under awh aot. Breeding v.
Tenneaaee Valley Authorihi, 243 A h . 240, 9 So. 2d 6 (1942); Op. JAGN
PS-2IP7 (S50824-53, May 18, 1838: JAGA 1948188S9, Feb. 16. 1960;
id. 194916S18, Aug. S, 1849; id. 1944l6234, duly 5,1944.
18 Int. RBI. Code of 1864, I 3a05.
11 b U.S.C. 5 105-10 (1958).
$0 10 U.S.C. 5 2667(el (1858).
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The Wherry Housing Act of 194gU made provision for arrangements whereby military areas, including areas under the exclusive
jurisdiction of the United States, might be utilized for the construction of housing for rental to militam personnel. The Military
Leasing Act of 19471p supplied the authority to lease military areas
for such housing. At first, there was some doubt whether Congress
intended, by these two statutes, to permit taxation by the states
and local governments of the leasehold interests in the housing
projects constructed on military reservations under exclusive
federal jurisdiction. The Supreme Court of the United States
resolved this doubt by holding such interests to be taxable in the
case of OffuttHousing Company Y. Sarpy County."
C. Present Jurisdictional Status of Military Reservation8
I t is clear from the foregoing development of the acquisitions and
retrocessions of legislative jurisdiction that there is no general rule
which can be applied to define the respective jurisdictions of the
federal, state, and ioeal governments concerning any particular
military reservation. In order to ascertain the precise jurisdictionai status, one must look to the time of acquisition of the reservation, the method or methods by which jurisdiction over it was
obtained by the federal government, the specific terms of the
cession or consent statute, any judical decisions rendered with respect to these statutes, and the retrocessions of jurisdiction over
i t to the state by Congress.
Thus, our military reservations today fall under one or more
of the following federal legislative jurisdictional statutes: "exclusive," "partial," "concurrent," or "prnprietoriai interest only."
The term "exclusive jurisdiction" is used herein to describe the
jurisdictional status of areas over which exclusive legislative
jurisdiction was originally ceded to the United States, with no
reservation made by the state except the right to serve civil and
criminal process in such areas. Admittedly, the federal government
no longer exercises exclusive jurisdiction, in its true sense, over
any military reservation because of the aforementioned retroeeasions of jurisdiction. "Concurrent legislative jurisdiction" applies
in those instances wherein in granting to the United States
authority which would otherwise amount to exclusive jurisdiction
over an area, the state concerned has reserved to itself the right to
exercise concurrently with the United States, all of the same
authority "Partial legislative jurisdiction" i s applied in those
instances wherein the federal government has been granted for
1 , 83 Stat. E70 (1949).
11 supra note 20.
* S 351 U.S. 253 (19563.
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exercise by it over an area in a state certain of the state's authority,
but where the state concerned has reserved to itself the right to
exerciae by itself or concurrently with the United States, other
specific authority constituting more than the right to serve civil
or criminal process in the area, such as the right to tax private
property. "Proprietorial interest only" is applied in those instances
where the federal government has acquired some right or title to
an area in a state but has not obtained any measure of the state's
authority over the area.¶(
111. LEGAL ASPECTS OF ANNEXATION PROCEEDINGS
A. Capacity of Political Subdivisions of State
To Anner Military Reservations
The annexability of military reservations under the exclusive
jurisdiction of the federal government by municipal corporations
has been questioned and sustained by the highest court Of each of
the three states of Texas, Virginia, and Kentucky.8E The Supreme
Court of the United States, in considering an appeal from the
judgment in the cam before the Kentucky court, which involved
the annexation of a Navy ordnance plant by Louisville, removed
any doubt that may have remained a s to the legal capacity of a
municipality to annex such a military reservation, when it said:
When the Knited States, with the Consent of Kentucky, acquired the
property upon which the Ordnance Plant is located, the property did not
e e a ~ eto be a p a r t of Kentueky.
. In rearranging the atruchlrsl didiliana
of the Commanwealth, in sceordsnee with State law, the area bocame a
p a r t of the City of Louisville, j u s t 8 3 it remained B p s r t of the County
of Jefferson and the Commonwealth of Kentueky. A state may eonform its
municipal rtrueturee to its o w plan, so long as the State does not inter.
fere with the exerciw of jurisdiction within the Federal area by the
United States. , . , A change of munieipsi boundaries did not interlere in
the least with the jurisdiction of the United States within the area or
with its use or dispadtion of the property The fiction of a state within a
state can have no validity to prevent the state from exercising ite mer
over the federal area within ita boundaries, so long 8 8 there in no inter.
ferenee with the jurisdiction asserted by the Federal Government. , , .I6

..

This case has dispelled the notion that a federal area under
14 These definitions are adapted from the Interdepartmental Committee for
the Study of Jurisdiction Over Federal Areas Within the Statel. Jurisdiction
O v e r Federal Amaa WVithin the Stotes, Part 11-A T e s t of the Law of Lagblalivc Jurisdzotzon,p. 10 (1957). This text contains a camprehensire coverage
of the subject of legdative jvrindietion aver federal areas.
25 Commissioners of Sinking Fund of the City of Louisville Y. Howard,
248 S.W'.Bd 340 (Ky.1852) (annexation of Xsw ordnance plant by the C i g
of Louisville) i Wichita Fails V. Bowen, 143 Tex. 45, 182 S.W.2d 685 (1944)
(annexation of Sheppard Field, 8. military i e s e w s t i m by the City of Wichita
F d i r ) ; and County of Norfolk Y. City of Portsmouth, 186 Va. 1052, 46 8.E.2d
138 (1041) (annexation of Norfolk N a w Yard by City of Portsmouth).
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the exclusive jurisdiction of the United States is not a part of the
state in a geographical or physical sense, and has made it clear
that the mere fact of exclusive federal jurisdiation over an area
will not preclude application of state and local annexation laws
to the ma.

B. Nature

and SOWOEof Annexation POWW

The Supreme Court of the United States has on many occasions
defined the power of the states with respect to the control of the
Hunter V. Pittsburgh,28 which involved the annexation of the
small city of Allegheny by the larger city of Pittsburgh, PennayIvania. The Court said:
The State, therefme, a t i t s p l e s s u r ~ ,may modify or withdraw ell
power%, may take without compensation such pmperty, hold i t itadf
e m a n d or contract the territorral area, unite the whole or B part of It
with another munieipshfi, r e p 4 the charter, and destroy the eorporaHon.
Ail thin may be done, conditionally or uneonditionallg. with or without the
consent of the citizens, or even against their protests. In all these respat8
the State is supreme, 2nd i t s legislative body conforming ita petion B the
State eonatitntian, may do 8s i t will, unrestrained by any proyision of the
Constitution of the United State. . . a n d there i s nothing in the Federal
constitution which protects them from these injurious eonsequeneer. The
pewor is in the State, and those who legislate f o r the State are d m e
respmmibie for any unjnst or opprensiw exercise of it.2D

.

The great power of a state with respect to its internal structure
is illustrated by the very recent case of Gomillion v. Lightfoot.80
There, the Legislature of Alabama had passed a statute which
altered the boundaries of the city of Tuskegee in Macon County
so that substantially all of the negroes who had been qualified
voters in the city were placed outside of the city limits. The
United States Court of Appeals for the Fifth Circuit found that
such a statute was not violative of either the fourteenth or fifteenth
amendments. The Supreme Court, however, heid that B state may
not change the boundaries of a city if the effect thereof is to
26Howard Y . Commissioners, 344 U.S. 624, 628 (1853). The circuit m n r t
of Jefferson County. Kentucky, had granted judgment below in favor of
appellant taxpayers, holding t h a t they were not in the city and therefore not
svbiect to a t a x impaled by the City of Louisville ~ ~ C B Y Jtho
B Navy ordnance
plant eeaned to be a P a r t of the Commonwealth a i Kentucky when exclusive
i u n a d n t i o n over i t was acquired by the United States.
27 hlt. Pleasant Y. Beckwith, l o 0 U.S. 514 ( 1 8 1 9 ) ; Larsmie County
Albany County, 82 U.S. 307 ( 1 8 1 5 ) .
“ 2 0 7 U . S . 1 6 1 (1807).
1 ) Id. a t 178-79.
8 0 2 7 0 F.2d 584 (5th Cir. 1958). r e d d and ramondad, 28 U.S.L. Week 4024
(U.S. Nor 14, 1860).
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disenfranchise virtually all negro voters in violation of the fifteenth
amendment.
Assuming that the state’s action is not in violation of the
fourteenth or fifteenth amendments, there is a t least one other
qualification which has been placed upon its exercise.
That qualification is that a state, by statute or otherwise, mas
not authorize one of its political subdivisions to annex territory
solely for the purpose of receiving revenue from the annexed
area, where such territory cannot receive any benefit whatsoever
from the annexing subdivision. Thus, in Myles Salt Co. v. Cornmissionem of St. Mary and Iberia Drainage District,81the Supreme
Court of the United States held that the annexation of an island
on which the plaintiff owned certain interests in salt deposits which
would become subject to certain taxes afterwards, which interests
could not possibly receive or have need for drainage facilities or
services from an annexing drainage district, constituted a taking
of property without due process of law in violation of the fourteenth amendment.
In the absence of a showing that territory is annexed to disenfranchise a racial minority or for the purpose of receiving
revenue from the territory, with no intention of furnishing any
benefits, protections, or services to such territory, there appear
to be no other limitations in the federal constitution to prevent
the annexation of territory by politial subdivisions of a state.
C. Substantive Criteria for Annezation
The criteria for land which may be annexed also varies from
being merely “adjacent” to being found “necessani and expedient” by the governing body approving the annexation. Generally,
there must be a reasonable and valid purpose or need for the
annexation.aP What constitutes a reasonable basis or valid pur.
pose for the annexation is usually found by the annexing govern.
ing bodies or courts without difficulty. Annexations to make the
geographical boundaries regular,’ to foster the growth and pros.
perity of the city, 34 to permit the furnishing of proper municipal
services, such a s sewer, gas, water, or drainage purposes, street
and highway development, and to permit improvement in the
adequacy of school facilities for the areas concerned 88 are ex81239 U.S. 418 (1916).
82 Sugar Reek 7 . Standard Oil Co., 163 F.2d 320 (8th Cir. 1947) i New
Orleans R.R. V. Vidniia, 117 La. 601,42 So. 139 (1906).
83 Catterlin Y. Frankfort.87 Ind. 46 (1882).
84 Yanog V. Fairview, 23 Kg.L.Rep. 2087.66 S.W, 636 (1902).
86 Sugar Craek Y. Standard Oil Co..wwa note 32.
*e Redneid School Dist. No. 12 V. RedEeld Independent School Dist. No. 20,
14 S.D.m , 8 6 N.W, is0 (1901).
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amples which the courts have held to be reasonable or valid
purposes.
Several courts have held that B municipality cannot annex
territory for revenue purposes only, over the objection or protests of the property owners of the property to be annexed, where
no compensating benefit to the annexed territory would result.8'
The Virginia Supreme Court of Appeals held that the equitable
criterion of whether suburban areas should be annexed to the city
is not alone the services rendered to the properties in outside
areas but includes also those enjoyed by individuals themselves
while a t work in the city, or visiting its churches, stores, public
library, theater, civic clubs and other places of business and rec r e a t i ~ n . ~Although
s
the court was referring to the benefits
available to the owners of industrial property adjacent to the
Norfolk Navy Yard which was annexed in the same proceedings
by the city of Portsmouth, and not to the residents or employees
of the navy yard, the same benefits would be available to these
persons. The court indicated though that the only effect of the
annexation of the navy yard would be to permit the city of
Portsmouth rather than Norfolk County to collect the sales, use,
and income taxes in the navy yard as permitted by Congre~s.'~
The great weight of authority, however, is to the effect that
the courts cannot interfere with the annexation of territory to
a municipal corporation even if the effect is to subject the annexed
territory to taxation for municipal purposes from which i t derives
no benefit.'O There have been no judicial decisions resolving the
specific question whether a military reservation can properly be
annexed by a municipality where the sole purpose of the annexation is to apply municipal taxes. While the court in the Norfolk
navy yard annexation made no mention of any benefits which
would accrue to the residents or employees of the navy yard in
return f a r the taxes to be imposed and collected by the annexing
city, it implied that they would receive many intangible benefits.
I t is doubtful that this specific question will ever arise, since a
municiw.lity
.
. attempting
.~ to annex B military reservation will be
81 city of L e x i p I, Rankin 278 RY. 386 128 S:W.Zd 710 (1939 Forbea
Meridian, SS ~ s s .243, 36 do, 677 (19061 i Witham V. City o i ' i i m d n ,
126 Neb. a6s. 250 N.W. 241 (1933): State BZ vel. Bibb Y . City of Reno, 64 Nev.
127, 17s P.2d 366 (1947);Warwiek County V. City of Newport Ness, 120 Va.
177. 90 S.E. 644 (191s); Jones 7, City Of Clayton, 7 S.W.2d 1022 (Mo.ADD.
1928).
88 County of Norfolk Y. City of Portsmouth, 186 Vs. 1032, 46 S.E.2d 136

V.

(1947).
90

Ibid.

40 StPta ea 1'1.
Johnson V. Sarsmta, 92 Fla. 563, 109 So. 473 (19261;
Chicago, R.I. & P. R.R. 1. Galyon. 179 Okla. 570, 66 P.2d 1036 (1937). See
also Annot., 62 A.L.R. lo24 (1929); Annot., 21 L.R.A. 739 (1895).
108
I W m1m

ANNEXATIONS OF MILITARY RESERVATIONS
likely to disclaim any such single purpose of an annexation, and
can always point to the intangible benefits similar to those mentioned by the Virginia court regarding the industrial land in the
Norfolk annexation case,
In defining lands which are annexable, a few courts have held
that such lands must be so situated with reference to the city
that it may reasonably be expected that after the annexation
they will unite with the city in making a homogenous city, which
will afford to its several parts the ordinary benefits of 1-1
government; that is, that the area to be annexed should have B
unity of interest with the corporation as will make it a proper
subject of municipal government."
Notwithstanding the urban characteristics of parts of the
military reservations, it is arguable that these areas which are
under exclusive federal jurisdiction do not meet the literal criteria for annexation under the laws of many states as interpreted
by their courts, either as to reasonableness or the unity of interest
which will make them a proper subject of municipal government.
In those states which consider that they are without the necessary power to provide governmental services within an exclusively federal jurisdiction area, it can hardly be said that such
area is adaptable to urban purposes, or necessary and convenient
to a reasonable exercise of the city government of an annexing
municipality. It must be conceded, however, that under the present criteria set aut in the annexation laws as to land which
may be annexed, many of our military reservations, or a t least
those portions of the reservations which have the urban-like
facilities, meet the prescribed criteria.'?
IV. OVERT EFFECT OF ANNEXATION UPON
JURISDICTION OF FEDERAL AND LOCAL
GOVERNMENTS
A. Alterations of Jwisdictional Status
The Supreme Court has asserted that the respective powers
of the federal government and of the state government within
an annexed military reservation are not altered or changed by
an annexation.43 The paramount significance of an annexation of
B military reservation by a political subdivision, insofar as the
matter of jurisdiction is concerned, is that the annexing political
subdiviaion of the state acquires a portion of the state's jurisdic-

inL8States (1958).
*n Harvard 1. Comiarloners, 8uwa note 28. at 628.
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tion over such annexed military reservation. The annexation
results in a transfer of the exercise of the state's governmental
functions within the annexed area from one political subdivision
of the state, usually the county, to another political subdivision
of the state which incorporates the military reservation within
its territorial limits. The extent of the governmental functions
which the annexing political subdivision may exercise within
the annexed military reservation will depend on the powers that
have been lawfully delegated to it by the parent state." These
powers are not always clearly defined or determinable with the
degree of certainty that is desirable, a s may be seen from a
consideration of some specific powers and functions of government herein.
B. Annexing Political Subdieision's Jurisdiction to Tax
An argument which has been advanced frequently in attacking
annexations of land by political subdivisions of a state is that
the annexation will result in the levy of taxes by the annexing
political subdivision upon the property or persons within the annexed ares., without any benefit or protection being provided
within the annexed area in return for the taxes levied and
collected. On a few occasions, taxpayers within an annexed
military reservation have resisted the levy and collection of
taxes by a municipal corporation on this ground. The United
States has not intervened in the courts, however, in any proposed
annexation of a military reservation solely because of the likelihood that it will result in certain taxes being imposed upon
residents or employees of the military reservation.
The "Buck Act" opened the way for the local political subdivisions of the states to impose certain sales, use, and income
taxes within federal areas located within their territorial boundaries. This act has served as an incentive or motivating factor
for many municipalities to seek annexation of military reservations situated nearby.
One of the earliest cases in which the validity of a tax imposed
pursuant to the authority of this act was questioned, is Kiker v.
City of Phikzdelphia." There, the plaintiff, a resident of New
Jersey who worked a t the League Island navy yard in Philadelohia.
. . sought
. the restraint of the collection of an income tax
-~

44 In Hunter V. Pittsburgh, 107 U.S. 161, 178 (1907),the court said: "We
think the follomng prinmples have been established by them and have become settled doctrines ef thia e o u t , to be a d e d u m n where they are smli.
cable. Xunieipal corporations are political rubdivkions of tho siate, er&d
a s eonvenlent ageneiea f o r exercising aueh of the governmental powera of the
atate as may be intrusted t o them.. . ."
46 846 Pa. 824.31 A.Zd 289 (1948).
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imposed upon him a s an employee in the city on the ground that
he received no benefit or proteetion from the taxing city of
Philadelphia, The plaintiff commuted to and from his home in
New Jersey to the navy yard via a boat across the Delaware
River, and made no use of the streets of Philadelphia, and claimed
that he received no other tangible benefits or protections from
the city. Aside from the concrete benefit found by the court that
the city cut the ice in the Delaware River in the winter months,
which permitted the plaintiff to get to work, i t stated what it
considered to be the guiding principle of law a s to the benefits
which are necessary to sustain a municipal tax. The court stated:
I t is desr t h a t in classifying persons f a r taxation an obligation on the
part of the taxing power to make available lome benefit to them must
mist. , , , A State may resome to itself the power to tax in an ares within

the geographical limits when ceding jurisdiction t o the National Government over such territory When the State does make 8 w h resematim in
its Act of Cession, the obligation of furnishing PPOteCtion and bsneAta to
the persona and property within the emfinea of the ceded area impliedly
This obligation ean be called into play a t s l y
remains i n the State.
tima the national government refuses or neiieeti to furnish them.
The fact t h a t the Federal government, as far BS League Inland is concerned, daen not a t this time eee fit to take fvii advantage of the obligation
of this Commonwealth, or its political subdivision. the City of Philadelphia,
to make available proteetion and benefits to persons and property on the
Inland, does not justify our invalidation of the income tar in question, IS
f a r a i piaintis and those in B similar position are eoneerndLB

...

...

I n the Xowal-d case>7 following the annexation of the navy
ordnance plant by Louisville, the city passed an ordinance levying
an annual license fee for the privilege of engaging in work in the
city.48 The license fee was measured by one percent of all salaries,
wages, commissions, and other compensation earned in the city.
The appellant, Howard, contended that the license tax Muld not be
levied by the city because it was neither one of those taxes permitted or authorized to be exercised bv the cities of Kentucky under
18 City of Cincinnati V. Faig, 145 N.E.2d 563 (Municipal Court of Cinein.
nati, Ohm, Criminal Division, 1957) in which ease an "income" tar similar
to t h a t m the Kiker case was held t o be valid. The Svpreme Court of the
Umted States had indicated t h a t the test of whether a local tax violates the
due p r o ~ e sc ~l a u ~ eis whether i t bears some fiaeal relation to the protection%
opportunities, and benefits given by the 1m.i government, or in other worda,
whether the local gavernmmt has given anything for which i t can ask B
return. Wisconsin P. J. C. Penney Ca., 311 U.S. 485 (19411 i Davia V. Howard,
308 Xy. 149, 206 S.W.Zd 461 (19411, wherein P "u6e" t a x imposed upon a
motor trrnaoort
within the F o r t Camibeli. Kentucky-Tmnearee
. omeratar
.
Military Remmatmn was upheld.
A i Howard Y . Commiaaioners, mpm note 26.
(8 Louisville, Ky., Ordinance 83 (19501.
*GO 1819B
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the state lawla nor an "income" tax authorized by the "Buck A c W
for exercise in federal areas by the states and their political subdivisions.
Section 106 of the Buck Act (4 U.S.C. 106) provides in part:
KO person shall be relieved from liability for any income tax levied by
any State, or by 8ny duly eonstitvted taxing authority therein, havzng.
jvrirdzetion t o lazy wah o taz, by reason of his reaiding within a Federal
mea.
, ( Emphasis added.)

..

Section llO(c) of the Buck Act61 defines "income tax" a s follows:
"The term 'income tax' mean8 any tax levied on, with respect to,
or measured by, net income, gross income, or gross receipts." The
Supreme Court held that the Louisville tax, while not an 'income
tax' within the meaning of the Kentucky law was an 'income tax'
within the meaning of the Buck Act. Two members dissented, expressing their opinions that such tax waa a privilege tax on the
right or privilege of working for the federal government rather
than an "income tax" and that Congress had not permitted this
type of tax to be levied in federal areas by the Buck Act.
These opinions exemplify the broad and liberal interpretation by
the courts of local ordinances impodng taxes pursuant to the
authority granted by Congress in the "Buck Act."
Similarly, the Supreme Court has liberally construed the provisions of the former section 6 of the Military Leasing Act62 t o
authorize taxation by local government of the interest of a lessee
of property leased under the Act, even though the property was
located on land which was under the exclusive jurisdiction of the
United States.63 Numerous states and political subdivisions thereof
proceeded to tax the so-called lessee's interest in these Wherry
housing projects on militaly reservations following this decision
of the Supreme Court.
The importance of this exercise of the local taxing power &4
to these projects has been diminished by a subsequent change in the
method of handling the construction of housing on military
reservations brought about by the enactment of the "Capehart
Act."64 Under this Act the private interest of the lessee is extinguished by transfer of the project to the control of the military departments upon completion of the construction. While the
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lessee's interest remains taxable by local political subdivisions,
Congress has provided that a deduction shall be made from the
local tax on the lessee's interest in these projects of such amount
a s the Secretary of Defense or his designee determines to be
equivalent to any payments made by t h e federal government to
the taxing authority v i t h respect to such property, plus such
amount a8 may be appropriate for any expenditures made by the
federal government for the provisions of maintenance of streets,
sidewalks, curbs, gutters, sewers, lighting, snow removal or any
other services which are customarily provided by the state, county,
city, or other local taxing authority with respect to similar property.66
The various types of taxes that may be levied upon persons
within military reservations by locd taxing authorities pursuant
to the "Buck Act" and the other acts of Congress which have retroceded to the states and their political subdivisions jurisdiction to
impose specific taxes within federal areas have been defined and
settled by the courts. There remains some uncertainty, however,
whether private property located on a militaly reservation under
the exclusive jurisdiction of the United States, may be taxed by
the states or their political subdivisions, irrespective of any provision of the "Buck Act." This uncertainty may be seen in three
comparatively recent decisions which are based on almost identical
factual situations.le The International Business Machines Corporation, (hereafter IBM), had leased certain of its machines to the
A m y and the Air Force for use within military installations in
Louiaiana, Georgia, and Florida. Each state, or one of its subdivisions, levied a personal property tax on the machines and
IBM sought to avoid the taxes. Each state had in effect a cession
or consent statute ceding exclusive jurisdiction over the military
installations to the United States.
As to the property in Louisiana, the court of that s t a b reasoned
that it had been firmly established by the decisions of the United
States Supreme Court in the cases of James V. D r a w Contraoting
Co." and S i h Mason Go. v. Tal: Commission of Washington," that
the United States did not have t o accept exclusive jurisdiction over
land acquired within a state, and that the presumption that the
United States had accepted exeluaive jurisdiction over lands aequired prior to February, 1940 might be rebutted by the circumstances.
65 lbid.
58Intemational Business Machines Carp. V. Vaughn, 98 Sa. Zd 741 (Fla.
1967) ; Internatmnal Business Machines Corp. V. Evans, 213 Ga. 333 89
S.E.26 220 (1817); International Bnsinea~Machines Corp. v, Ott, 230 La. 1666,
88 Sa. 2d 193 (1816).

U S 184 (1831).
68302U.S. 186 (1937).
67302
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As the military installations involved were being furnished fire
protection, sewerage, water and drainage service, and traffic regulation by the city of New Orleans, the court found that the
acceptance of such services was evidence af an intent on the part
of the federal government not to accept exclusive jurisdiction over
the areas. As to the military installations involved which had
been acquired by the United States subsequent to February 1940,
the court determined that the United States had not accepted either
exclusive or partial jurisdiction in accordance with the provisions
of Revised Statute 355, 8s
The property of IBM a t
all installations concerned in Louisiana was held to be taxable.
The Georgia court also held the machines of IBM located on
an Air Force base in that state, to be subject to an ad valorem
property tax, but for a different reason than was found by the
Louisiana court. The Georgia court also noted that the Supreme
Court had held that a cession of jurisdiction to the federal
government could be qualified by the state. This court then
determined that the attempted cession of exclusive jurisdiction
by the State Legislature was contrary to the provisions of the
Georgia constitution which prohibited the grant, limit, gift, or
restraint of the State's right to tax corporate property.Ba The
cession statutes were declared to be void to the extent that they
undertook to waive the sovereign right of the State of Georgia
to tax. The court said:
Even though the rnited States Constitution authorizes the federal
government t o accept exelusi~ejurirdietion when the State consents to
the purchase of iande, that which the State eonatitvtian forbids the Legislature t o do, the Constitution of the United States eanmt require d o n e . . ,
Nothing in the Constitution of the United States a n confer upon the
Georgia Legislature, an iota of power t o legislate for Gemgia.61

The position of the Georgia court finds some literal support
by the Supreme Court's statement in United States v. Unzeuta,BP
that "The terms of the cession, t o the eztent that they may lawfully be prescribed, determined the extent of the Federal jurisdiction." (Emphasis added.)
The Florida court rejected a similar argument to that made
before the Georgia court, that the cession statute must be read
together with another provision of the state constitution requiring taxes to be ievied, which would result in ceding the state's
~~~

" 6 4 Stat. 19 (1940), 40 U.S.C. 3 255 (1951).
10 Ga. Conat. art. 7, p 1, par. 5 (1877): "The power to tax corporations
and earparate property shall not be surrendered, or suspended by any eontract, or grant to which the State shall b B party."
0 International Business Machines Carp Y. Evans, arpra note 56, at 336,
99 S.E.2d at 222.
6s 281 U.S. 138. 142 (19301.
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jurisdiction except the jurisdiction to tax. The Florida court
construed the provision of the State constitution 6 3 requiring the
levy of taxes to be inapplicable to areas which were under the
exclusive jurisdiction of the United States, and held that the
State can exercise only those powers it has specifically reserved
in the cession or consent statute.
While states and local political subd
thority to tax federally-owned 8 4 or privately-owned BE property
located on military reservations over which the state has not
reserved taxing powers, there remains a possibility that private
on many reservations may be subjected to taxes by
prop&
states and political subdivisions pursuant to reserved powers of
taxation which were mistakenly believed to have been ceded to
the federal government.
Whether a political subdivision annexing a military reservation may levy ad valorem property taxes within the military reservation therefore remains an unsettled question in many states.
However, it is now assured that by annexation of a military
reservation, municipal corporations are afforded an opportunity
to impose additional taxes upon the persons residing or employed
there, pursuant to the consent of Congress, provided they have
been delegated powers by the parent state to levy the particular
types of taxes consented to by Congress.
At the present time, this power to impose income and personal
property taxes within military reservations has been limited
insofar as military personnel are concerned, by the provisions of
the Soldiers' & Sailors' Civil Relief Act of 1944." This Act
provides that the property and income of any person who is within
a state solely by reason of military orders shall not be deemed to
have a situs in the state for purposes of taxation. Nonetheless, the
civilian employees, bona fide residents of the state in which the
reservation is located, and the employees of concessionaires and
contractors on annexed military reservations represent a potential and lucrative source of revenue for the municipalities annexing a military reservation.
(9 Fia. Const. m t . XVI. D 16 (1885) : "The property of all corporations,
except the property of B corporation which rhsll construct B ship or barge
canal across the Peninnvls of Florida, if the legislature should 10 enact,
whether heretofore or hereafter incorporated, nhsll be subjzet to taxation
unlmss such property be held and used exelnaively for religious, scientific,
municipal, educational. literary or charitabk purposes."
66 Surplus Trading Co. Y . Cook, 281 U.S. 647 (1930); Van BroeMin V.
Tenneaaee. 117 U.S. 161 (1886); M'Culloch Y. Iaryland, 17 U.S. ( 4 Wheat.)
316 (1819).
65 S.R.A. Ine. Y . Minnesota, 317 W.S. 658 (1946): Wisconsin Central R.R. Y .
Price Country, 138 US. 496 (1890); United States V. Roboken, 28 F.2d 82
(D.C.N.J. 1828).
6656 Stst. 777, BE a m e n d 4 60 U.S.C. App. 5 674 (1968). See Dameren V.
Brodhead, 346 U.S. 822 (1963).
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1
'
. RIGHTS O F INHABITANTS OF MILITARY
RESERVATIONS USDER EXCLUSIVE FEDERAL
JURISDICTION WITH RESPECT TO SUFFRAGE
AND EDKCATIOS
A. Tmditional View DeniJinfl Rights
Article I, section 8, clause 17 af the federal constitution WBS
criticized in a few of the ratifying conventions, an the grounds
that it might be destructive of the civil and political rights
of persons residing in the areas covered by its proviaions. The proponents asserted that such rights could be protected by the states
in giving their consent to the purchase of areas for militam purposes by the federal government through stipulations and conditions interposed a t the time of giving consent to the purchase.'7
However, few stipulations or conditions protecting the civil and
political rights of the persons residing in such areas were attached
to the early grants of consent of the states to such purchases.
The fears expressed by the critics of the above-mentioned constitutional proviaion were echoed in 1811 by the Xassachusetta
court in Commonwealth v. Clary.6B In this w e , the jurisdiction
of the state court to try one Clary for selling liquor in the Springfield Arsenal xithout B licenae, was questioned. The court found
that the state court wa8 without jurisdiction, and undertook consideration of the effects of the exclusive federal jurisdiction in the
arsenal upon the residents. The court said:
An objection occurred to the minds of some af the members of the court
that if the lapa of the commonwedth have no force within this territory,
the inhabitants thereof cannot exereiae any civil or political privileges.. . .
We are agreed that tueh eon~equencez thereby imposed on thane inhabit
anti; because they m e not interested in any elections made within the
State, or held to pay m y taxea imposed by its authority, nor bound by any
Of its Iawb,al

This same court, in 1841, following the same reasoning set aut
in the 1811 decision, held specifically that the persons residing in
areas under the exclusive jurisdiction of the federal government,
where there was no other reservation of jurisdiction than the
right to serve process, did not acquire any elective franchise as
inhabitants of the town8 in which such territory is situated, nor
were they entitled to the benefits of the common schools in these
toWns.'0
In an attempt to avert such consequences, the Legislature of
8: 4 Elliott, Yadiran Papers Containing Debates on the Confederation and
Constitution 219-20; 3 zd. 436-38.
s e a Ysnl. 72 (1811).
6QIbid.
-0 Opinion of the Justices, 42 Mass. (1Mote.) 680 (18411,
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Ohio included in its consent statute ceding jurisdiction to the
United States over a disabled soldiers' home or asylum in Montgomery County, the following proviso:
[ a l n d provided further, t h a t nothing in this act shall be construed to prevent the offieera, employees, and immatei of said a?ylum who are qualified
mtem of this state, from exercising the right of suffrage a t ali township,
county. and state elections, in the tawnihip in which the national a.sylum
a h d l be loeated.71

However, the Supreme Court of Ohio, in an 1869 decision,ll held
that the operation of article I, section 8, clause 17 of the federal
constitution fixed the exclusive jurisdiction of the federal gorernment over the institution, its lands, and its inmates, and that as
a consequence the attempted reservation of the voting rights or
privileges of former residents was meaningless and of no legal
effect. The court said:
By becoming B resident inmate of the asylum, B person, though up to
t h a t time he m s y have been B citizen and resident of Ohia, eeases to be
such; he is relieved from any obligation t o contribute to their revenues,
and is subject t o none of the burdens which she i m p o m upon her
citizens. . , , We are u n a n i m m d y of the opinion t h a t such i s the law, and
with it we have no ~ u a r r e l ;for there i s something in itself unreasonable
t h a t men ihould be permitted to participate in the government of a eommunity and in the imposition of charges upon it, in whose interests they
have no stake, and f r o m whale burdens and obligations they m e
exempt., , . l S

This principle of law that a state is not legally competent to
qualify its cession of jurisdiction to the United States where transf e r of jurisdiction is accomplished pursuant to the Constitutional
method, has been formally repudiated by the Supreme Court."
However, where a state has not expressly qualified ita cession of
jurisdiction to reserve the civil and political rights of the residents
of an area purchased far military use by the United States with
the consent of the state, the right of inhabitants of such areas to
71 Act 01 April 18, 1867, 4 O.L.149.
19 Si& V. Reese, 19 Ohio St. 806, 2 Am. Rep. 397 (1869). Congress r e t r e
ceded Jurisdiction over the saldiera'home in 1871 to the S t a t e of Ohio, 1 6 Stat.
199, a n d this retrocession u . 8 ~held in Renner V. Bennett, 2 1 Ohio St. 431
(1S71), to have reitarzd the rights of the inmates and employees to vote in
local eieetiona. Ill United States V. Carnell, 25 Fed. Cas. 646 (No,14,867)
(C.C.D.R.I. 18191, P r . Justice S t o i y had expreaaed doubt t h a t any attempted
reservation a i s t a t e jurisdiction beyond the power t o ~ e r wcijli a n d criminal
Proeesa for BOtions arising from act8 outside of an area eeded in accordance
with the pradisionr of B i t . I, 5 8, ci. 17 would be valid.
Sinka V. Reo% 18 Ohia St. 306, 2 Am. Rep. 357 (1869)
James V. Drsro Contraetmg Co.. 302 U.S. 134 (1987)
A 0 0 PmQB

111

YILITARY LAW REVIEW
rote in state and local elections, has been denied by several courts,
based upon the reasoning of the Ohio court.':
The rationale of these early decisions denying the right ta vote
of persons reaiding on federal enclaves seems to be that since they
are exempt from any burdens or obligations imposed upon the
citizens and residents of the state, they are not entitled to participate in the government of the state or community in which
they reside, or to receive any benefit8 therefrom,
The factual basis upon which these decisions were founded has
changed in substantial respects in recent years. By virtue of the
numerous retrocessions of jurisdiction to the states by Congress
over areas which were under the exclusive jurisdiction of the
United States, the states and local governments now exercise
jurisdiction over persons in these areas for many purposes.
In Arledge v. Xabrt!,G6it was urged by the United States, a m i m
curiae, that a s a result of these retrocessions of jurisdiction to
the states, that the residents of areas in Los Alamos, S e w Mexico
ceded to the United States pursuant to article I, section 8, clause
17, of the Constitution, could no longer be said to be nan-reaidents
of the state in which such areas were situated. The New Mexico
court, in holding that this did not affect the right of residents in
the area to vote, said :
T o The extent m y of the sctr and things done an the condemned B I D B in
an application a i state law are outride the purview of CongreSSionai BUtharizalion, they cannot impinge upon the exciusi\w jurisdiction of the
federal government otherwise obtaining. If ~ X C ~ U S ~jvrmdietian
VB
, be
ceded to the U n i t d States by B State, such jurisdiction cannot be recaptured by the state by later statute without emsent of the United States
, , . . \Ye find no federal s t s t u t e receding jurisdiction Of t h e . , . are8 to
New Xexieo in the p8rticulars here inwlved. . . . The QUe3tiOn is a legislative one and, however strong our wish t h a t resident8 of thie community
might enjoy the elective franchise, ive may not properly further t h a t
desire by an act of judicial legiiiati0n.i7

. .

The S e w Xexico court also noted that Congress had on several
occasions enacted statutes retroceding jurisdiction to the states to
permit residents of federal areas to vote mho had been denied the
right to vote by judicial decisions. I t especially noted that a bill
had been introduced in the preceding sesaian of the Congress for
16 State B Z rei. Parker V. Coreoran 155 Ksn. 714 128 P.2d 999 (1942)i
Herken V. Giynn 151 Kan. 855 101 +.2d 54s (1040)'. Arledge V. hlabry 52
Y.Y. 303, 197 P.'2d 884 (1948)'; MeYahon V. Polk. l b S.D. 256, 73 N.W: 77
(1897)j S t a t e er wl. Lyle Y. Willett, 117 Ten". 384, 87 S.W. 299 (1906) ;
In re Highlands, 48 N.Y.St. Rep. 785. 22 I.Y.Supp, 137 (SUB. Ct. 18921 i
State ez vel. Wendt v. Smith, 63 Ohio L. Abs. 31, 103 N.E.2d 822 (1851).
76 52 X.11. 303 197 P.2d 884 (1848).
: I z d a t 331, I'97 P.2d s t 895. Congress retroceded to New Mexico juriadietion mer the p a r i of Lor Alsmos which was under the e ~ e l u d wjurisdiction of
the United States to alleviate thir problem. 68 S t s t . 11 (1949)
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the purpose of restoring the elective franchise to residents of
Los Alamos, but that the bill had failed of enactment because of
the lack of time before the end of the session. The court was not
inclined to overrule these precedents 80 as to admit that the voting
rights could be restored to these residents without specific congressional action.

B. Jcdieial Inroads o n Traditional View Denying Suffrage
Some four years after the New Mexico case, the right of fifteen
petitioners residing on military reservations in Xonterey County,
California to vote in a state election was in issue before the highest
California court in the case of Arapaiolu v. McMenamin.78Some
of the petitioners resided a t Fort Ord, some at the Presidio of
hlonterey, and the others a t Hunter Liggett Military Reservation.
Exclusive iegialative jurisdiction over all of the military re8ervations had been ceded to the United States. Article 11, section 1
of the California constitution, extended the right to vote to every
citizen of the United States over twenty one year8 of age who had
resided in the state for one year preceding the date of the election,
and in the county for ninety days, and in the election precinct for
fifty four days preceding the elections.
The court, in resolving the question whether the petitioners
were ‘residents of the state, county, and election precinct’ for
electoral purposes, recognized that it was a well-established rule
of law that residence on areas under the e s c l w i w ju~sdiction of
the federal government is not residence within the state which
will qualify the resident to be a voter. I t concluded that the de.
cisiona giving rise to this rule were based on the rationale of
Sinks v. Reese,7O that residents of such areas are relieved from
any obligation to contribute to the revenues of the state and are
subject to none of the burdens which the state imposes on her
citizens, and are therefore not entitled to any rights or privileges
accorded by the state.
The court then reviewed the acts of Congress which had permitted the application of state laws upon federal areas, and cancluded that the application of these laws depended upon the existence of state jurisdiction over such federal areas. I t fallowed, eaid
the court:
[tlhat the jurisdiction of the federal government m e r these lands i i no
longer full and eomplete or exclusive; that a substantial portion of such
jurisdietion now resides in tha states and such territory can no longer be
said with any support in logic to be foreign to California, or ovtaide 01
18 I13 Cal.
71 Sinks V.
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California, 01 without the jurisdiction of California, or within the cxclu~ i v jurisdiction
e
of the United States.SO

I t was thus held bv the court that the mtitioners were residents
of the state of California entitling them'tovate in all elections of
the state, if otherwise qualified.
The Supreme Court of West Virginia a ' a ~impressed with, and
adopted, the views of the California court, in sustaining the right
of a resident of the naval reservation at South Charleston, to run
for and hold a political office.61 The state had reserved only the
right to seriw civil and criminal process in the naval reservation
when ceding jurisdiction to the federal government. The court
said, nonetheless,: ". . , insofar as this record shows, the Federal
Government has never accepted, claimed, or attempted to exercise,
any jurisdiction as to the right of any resident of the reservation
to vote."$' The majority of the court thereupon held that a resident
of the naval reservation, being otherxvise qualified, was entitled to
vote at a municipal, County, or state election, and to hold a municipal, county, or state office.
TThile the latter two decisions are the only judicial recognition
of the existence of a right to vote or hold officein persons residing
on what is uauallp defined as an area under the exclusive jurisdiction of the federal government, California has by statute preserved
Xoting rights to such residents in areas acquired by the federal
3 the other hand,
Borernment after enactment of the s t a t ~ t e . ~On
at least one state has a constitutional prohibition against such
persons voting, namely, Rhode Island,s' and several states have
provisions in their constitutions to the effect that members of the
srmed f a r m shall not be deemed residents of the state by reason
of being stationed therein.8s
Ifany states have enacted absentee voting laws to permit members of the armed forces, as well 8 s other government employees,
who are bona fide residents of the particular state, to vote in
federal, state, and local elections by absentee ballots. Yet, there
are many members of the armed forces and civilian employees
militarr reservations who have severed all ties with
iY>.. M

~

M 113 ~cai. A
~

~ ~2d~824,
~. 831,
~ 249~ P.zd~ ais,,
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Adamn V. Londeree, 139 W.Va. 7 4 8 . 8 3 S.E.2d 127 (1964).
81 I d . st i E 0 , 83 S.E.?d at 129.
8 3 E.&, Cnl. G a v ~ .Code S 126(s).
8 4 R.I. Const. art. 11, 5 5 (1843).
SIE.r., S.D.Conrt. art. 1, I 7 ; Wash. Conit. art. VI, 8 4 . This latter seetion provides: "For the pullpose of Voting and eligibility to office no PFlSOn
shall be deemed to havs gained a residence by reason of his presence or lost
It by r e r ~ o na i hi3 abience. while ~n the civil or military Service of the state
/ITof the Kmted States.''
Pi

ANNEXATIONS OF MILITARY RESERVATIONS
their native states and are desirous of residing or establishing
residence in the community where they now live. These civilian
employees are without any voice in the government of their local
community, the state, or of the federal government, yet they are
subject to the same burdens and obligations as citizens of the states
who are afforded the electoral privilege.
The qualifications of eleetors for state and local elections are
generally prescribed in the constitution of most states.8e I n a few
states, however, municipal corporations are permitted to prescribe
the qualifications of voters for municipal elmtions. With but few
exceptions, the voters at municipal elections are required to be
citizens of the United States and of the particular state, and to
have resided in the city or town for a specified period.87
Consequently, annexation of a military reservation by a munieipality, in and of itself, may not affect the right of the residents
thereon to vote, in the absence of judicial action or statutory
enactments to the contrary. Furthermore, one court has held that
a statute authorizing the annexation of territory to a municipality
did not deprive the people of the annexed area of any constitutional
Nevertheless, when viewed in
right of local
light of the fact that the majority of states and local subdivisions
derive benefit from revenues resulting from taxation of persons
and property on the reservations following annexation of such
reservations, the denial of the right to vote in local and state elections as residents of the annexing community is a wrong deserving
of immediate correction.
C. Inroads on Traditional View Denuino Free Education
The common-law obligation of the parent for the education of
his children has been modified by constitutional and statutory
provisions in the United States and i t is now recognized that
education is a proper function and duty of state governments.'@
The legislatures of the states are generally required by eonstitutional provisions to provide a uniform system of schools, where
tuition shall be free and equally open to all children residing in
the state.8o In performing this duty legislatures have employed
agencies such as the counties, municipalities, and school districts.
61E.g., Ark. Canst. art. 111;

Fia. Const. art. VIII; Ga. Conat. art. XI, g S;

1 MeQuillan, Municipal Corporations 5 12.06 (3d ed. 1849).
Warlien V. Hilirboro, 48 N.D. 1115. 188 N.W.758 (1822).
State ds mi, Walah Y . Hine, 58 Conn. 50, 21 Atl. 1024 (1880); Asimlatal
Schwls V. School Diat., 122 Minn. 254, 142 N.W. 815 (1813); State e@ ral.
Haw V. H B U P ~37, N.D. 583.164 N.W. 288 (1817).
sosee 47 Am. Jur. Sohaob 58 7. 8 (1843)
87

88
89
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and have delegated to them a very large degree of power over
school affairs within their respective areas.
The Statutes establishing free school systems generally provide
for operation of the schools by taxing the inhabitants of the
particular municipality or district in which the aehools are
located. As a rule, therefore, the free school privileges of a district,
city, or town are open only to children who are bona fide residents
of that district, city, or town?' Residence for the purpose of
school attendance has in mast states been construed liberally a s
evidencing an intent on the part o f the state that all children
within its border shall enjoy the opportunity of a free education.
Sotwithstanding thia strong prevailing policy that all children
are entitled to a free education and the liberal construction that
has been given the term "residence" far purposes of entitlement
to school privileges, sereral states and their political subdivisions
have considered children residing on federal enclaves 8s nonresidents of the state and school district within whose borders
they reside. These children have been denied access to the schools
in such district without payment of tuition or other charges in
lieu thereof. The rationale of court decisions denying free education to these persons was that there was no obligation to provide
benefits to the residents of exclusive federal area8 because these
residents were subject to no burdens imposed by the state.
As late as 1963, this view was followed by the Pennsylvania
Supreme Court to deny the children residing on the grounds of a
veterans administration hospital the privilege of attending the
public schoola without paqment of tuition.B2
However, sereral states have passed laws authorizing the attachment of military reservations to school districts or other
political subdivisions for the purpose o f providing free schooling
to the children residing on the reservations. Where this has been
done, hoxever, there hare generally been some economic or pecuniary benefits to the annexing political subdivisions resulting from
the attachment. For example, the State of Oklahoma enacted a
statute pursuant to which the Fort Reno Quartermaster Depot,
ala0 knoivn as the Fort Reno Military Reservation, was detached
from two school districts and attached to a third district for school
purposes.gs The annexation resulted in the admission of children
01 Stanford Graded School Diit. V. Powell, 145 Ky. 93, 140 S.W. 67 (1911).
B l Sehwartz V. O'Hara Township School Dist.. 376 Pa. 440, 100 A.Zd 621
(1853). See also State e r vel, Moore V. Board of Education of Eueiid School
Diet., 33 Ohia Op. (Ct. App. Cuyahoga County) 433, 69 K.W.Zd 391 (1945).
0 8 Art. 7, Ch. 34, Sess. Laws of 1936 (TO Okla. St. Ann. 0 1 7 9 ) , amending
0 7114, 0,s. 1931.
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residing on the reservation to the schools of the annexing district
without payment of tuition ivhereas they had been denied free
schooling in the districts from which the reservation ~ s . 9detached.
The state had reserved the right to tax railroad properties on the
military reservation when ceding jurisdiction over it to the Cnited
Sates, and under the laws of Oklahoma the t a x 8 received from
such railroad properties were allocated to the school districts in
which such properties were located. In upholding the validity of
this statute against an attack by the two school districts losing
this revenue as a result of the annexation, the court stated: “The
taxea from the taxable property on the resewation rightfully PO
to the School District assuming the burden of providing the facilities for the education of the children from the territory thus attached.” 84
Texas enacted a similar statute Q d which provided that upon the
filing of the written consent of the commanding officer, on behalf
of the Secretary of War, the Fort Bliss Military Reservation,
Texas, might be attached to an independent school district. Pursuant t o this statute, Fort Bliss was annexed by the El Pam Independent School District which included the city schools in El Paso.
Prior to the annexation, Fort Bliss had been divided between five
separate school districts. The statute authorizing the annexation
also provided that school districts in which military reservations
were located might enumerate the children residing on the military
rseervations within the districts in the computation of the per
capita apportionment of funds receivable from the state by school
districts. Many of the children residing on the military reservation
had been attending the El Paso schools even before the annexation
and such schools were also receiving federal financial aid because
of their attendance.e6
In Harmony Grove School District V. Camden School District/?
without the existence of any statutory authorization, the Supreme
Court of Arkansas stated that it u‘a8 the constitutional duty of
84 In re Annexation a i Reno Quartermaster Depot, 180 Okla. 274, 273, 69
P.2d 659, 6 6 1 (1937),
9; Art.Z756b, Vernon’a Ann. Civil Statutes (Texas) (1931).
96 The validity a i this atatute authorizing the annexation of Fort Bins,
Texas, was upheld in Central Education Agency V. Independent School Dsrt ,
112 Tex. 5 6 , 254 S.W.2d 357 (1953). Xebrabka has also enacted a statute
authorizing mihtary reservations within that state to be included ~n Ioesl
school districts and providing f a r the adminnion of children reridmg on the
rnilitsry reservations to the schools without payment of tuition. l e b . Rev.
Stat. 8 79-446 (1843).
01 302 S . V . 2 d 281 (Ark. 1857),
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the state t
a educate all children residing in the state, including
those residing in military reservations under the so-called exclusive jurisdiction of the United States. In reaching this conclusion,
the court judicially noticed that the Secretary of the Army had
affirmatively consented to the annexation of the Fort Bliss Military
Reservation by a Texas school district. I t also considered the fact
that Congress had enacted legislation authorizing federal financial
aid to the state and local education agencie8 because of the impact
of federal projects upon the educational institutions in the area
where such federal projects were undertaken.8s These acts, stated
the court, refiected the policy af the federal authorities to leave the
education of children within the area of the United States military
reservations to state and local agencies charged with such duty,
and was B clear indication that Congress fully recognized the
jurisdiction of such local agencies over the federal areas for school
purposes. The court further determined that, in carrying out the
state's constitutional duty to educate its children, the local school
district was not exercising any jurisdiction contrary to or confiicting with that exercised by the federal government in the naval
depot.QQ
There have been relatively few instances in which the privileges
of children residing in military reservations under the exclusive
jurisdiction of the Cnited States have been questioned in the courts
in recent years. An important factor in curtailing the denial of
school privileges and of litigation in this field has been the assumption by the federal government of a substantial portion of the
financial burden of local governments in the operation and maintenance of schools, in those areas where the impact of federal
activities has placed a heavy burden on them. Pursuant to congressional enactments l o o the federal government is authorized to
contribute a substantial amount of funds to local school agencies,
for each child attending school in the particular school district who
resides on a federal area or whose father is employed by the federal
government in the area. Such payment8 may be made to local
school districts, however, only if the schools admit children residing On federal enclaves free of tuition, and if the number of fed.
erally-mnnected children constitutes a prescribed minimum percentage of the total number af children attending school in the
~98 64 S t a t . 11OC (19501, as amended. 20 U.S.C. 236-46 ( 1 9 5 5 ) ; 51 Stst. 957
i 1 9 5 0 ) , 2 0 U.S.C.
271-80 (1958).
DQHarmony G r o w School Diat. V. Camden School Dist., awe note 97, at

281.
100 SOP
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note 88 Bitpra.
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diatrict.'ol However, there is no legal obligation upon municipalities or school districts to participate in this program and many of
them have not done so.

D. Signihcanoe of Annexation Upon School Privileges
The annexation of a military reservation may result in a loss of
free school privileges for those children residing on an exclusively
federal jurisdiction area where the former school districts were
receiving federal aid but the new school district is not entitled to
participate in the federal aid program because of the lack of the
prescribed minimum number of federallysonnected children in
the district. I t also appears that annexations may have other
effects on the schooling arrangements a t the military reservations.
The schools of the annexing district may be superior or inferior
to the schools previously attended by the resident children, they
may be a greater or lesser distance from their actual residences,
and admission of the children to the new school may result in a
gain or loss of free education privileges.
Since the furnishing of educational opportunities to children
residing on military reservations and other federal enclaves does
not depend upon the right of the local political subdivisions of the
state actually to exercise jurisdiction within such federal areas,
there would seem to be no legal objection or obstacle to their admitting children residing in such areas to the schools situated
within the territorial limits of the school districts. In fact, their
failure to admit such children tuition-free to the local schools
following an annexation can hardly be reconciled with fair and
equitable principles, when it is considered that the inhabitants
will be liable for the payment of mans local and state taxes which
are allocable in part to the operation of the local schools.
The moat material consequences of an annexation of a military
reservation, particularly to the militaw personnel concerned,
often will be the changes relating to the existing school arrangements for children residing on the reservation. These changes
may be beneficial or detrimental to the children and to the other
entities affected by the annexation. The magnitude of the changes
that will occur in this respect should be evaluated and given great
weight by the military departments in formulating a decision
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whether to resist any proposed annexation of a military reservation by a political subdivision.
VI. EXERCISE OF MUNICIPAL POWERS A S D FUNCTIONS
WITHIN ANNEXED MILITARY RESERVATIONS
A. Fiye Fighting and Fire Protection
As a general rule when a municipality extends its boundaries,
the new area i s subject to the same burdens of taxation, including
those arising from obligations of bonds voted before annexation,
and is entitled to the same privileges, protection, and advantages
a s property already within the municipal limits.102 Although
federal property annexed by a political subdivision is not taxable,
it is now firmly established that cities and towns annexing military reservations may levy and collect various taxes upan the persons and their property within such miiitary reservations. The
existence of the powers of municipal corporations to annex military reservations and to impose taxes upon the persons and
property in such annexed areas raises the question as to what protection, opportunities, and benefits the annexing municipal corporations are obliged to give in return for the a e r c i s e of these
powers.103
In numerous decisions, the courts have stated that the chief
purpose of a municipal corporation is to supply local services or
needs, conveniences and comforts to all residents within the prescribed territorial limits of the municipal corporation, and that
the needs of the municipality and the benefits to the property and
residents thereon are the sole justification f a r inclusion of land
within municipal limits.10' I t has also been said that every municipal corporation must have its boundaries fixed, definite, and
certain, in order that they may be identified, and that all may
know the exact section of territory or geographical division embraced within the corporate limits, and over which the local corporation exercises governmental powers and has the responsibility to furnish the normal municipal services including fire protection, police protection, streetsleaning and maintenance, and
101 Jones v, Memphia, 101 Tenn. 188, 47 S.W. 138 (1898). In this ease, B
statute excluding annexed territory f r o m bsneflte of police, fire, and light
protection for period of ten y e a n , and exempting me8 from taxation for those
purpose^, was held to violate atate constitutional provision that taxation must
be uniform and equal throughout the state, and also invalid because all parts
of city are entitled to the same protections and advantages. Also lee Rhpne.
Municipal Law 8 2-40 (1957).
1011" Wiaeonain V. J. C. Penney Co., 311 V.S. 435 (19411, the Supreme
Court indicated that the test of whether B imal tax violates the due process
ciause is whather it beam some fiscal relation to the protections, opportunitiea,
and benefits given by the loesi government, or in other words, whether the
local government has given anything for which it can ask a return.
10' DleQuillan, Iunieipal Corporatiom 8 270 (Id ed. 1928).
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the like.'05 As a general rule the powers of a municipal corporation cease a t municipal boundaries and cannot, without plain
manifestation of legislative intention, be exercised beyond its
limits, but the legislature may, and often does, authorize the exercise of powers beyond municipal limits.108
These statements are so clear a8 to the purpose of a municipal
corporation, that i t would appear to be free from doubt that the
members of a municipal corporation, its citizens, and all those
residing within its boundaries, and none others, are entitled to
the benefits, privileges and immunities and are subject to the
burdens and liabilities of the communities. Such statements taken
literally would make no exceptions. However, the cases in which
these pronouncements were made, related only to the general
powers of municipal corporations where private lands were involved, and there was no issue before the courts concerning the
powers and obligations of a municipal corporation with respect
to a federal enclave located within the prescribed territorial limits
of the municipal corporation. As to the military installations
under the concurrent jurisdiction of the United States and the
state in which such installations are located, the Comptroller
General of the United States has ruled that the obligation to
furnish these services would be a concomitant of the powers exercised by the state and local authorities within such areas.'Q'
The Comptroller General has on several occasions indicated his
views particularly with respect to the obligation of municipal
carporations and other political subdivisions of the state to fur.
"ish fire fighting services to military reservations located within
their territorial boundaries. In 94 Comp. Gen. 599 (1945), he
considered the question whether there was a legal duty upon the
city of Detroit or its fire department, to extinguish fires a t Fort
Wayne, a military reservation. The city officials contended that
no such duty extended to Fort Wayne, because of its ownership
by the federal government, notwithstanding the admitted fact
that the property is located within the City limits. Their viewpoint was based on the lack of control or authority to enforce
ordinances regulating construction of buildings, fire control regulations, inspections, and the non-payment of taxes by Fort Wayne
or the federal government for the support of city services. The
Comptroller General contended on the other hand that such duty
did exist. His reasoning was substantially as fallows: The estab1 0 1 People ea rel. Adsma V. City of Oakland, 82 Cal. 611, 28 Pac. 807 (1881)i
State em vel, Johnson 7. Owena, 02 Fls. 366, 108 So. 423 (1026) i Howell 7 .
Kinney, 09 Ga. 544,27 S.E.204 (1806).
106 See 62 C.J.S.Miin. Ca7ps. $141 ( 1 8 4 8 ) .
107 Ms. Comp. Gem. B-126228. Jan. 6,1966.
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lishment and operation of a fire department by a municipal corporation is a governmental function. As the governmental functions of a municipal corporation are exercised for the benefit and
welfare of the community a t larpe, such functions are not mere
franchises or privileges to be performed or ignored by the municipality a t its discretion, but rather legal duties imposed by the
state upon its creation: and such duties are of a mandatory nature, notwithstanding the lack of civil liability for negligence in
the performance thereof.108 Furthermore, the Supreme Court of
Michigan has said that i t is the duty of a municipal fire department to extinguish all fires within the limits of the municipality.
Hence, it may be accepted as established . . that there is a legal
duty upon the City of Detroit to extinguish all fires within its
municipal limits.”Q
That the city of Detroit was prohibited from levying taxes on
the property involved and from enforcing any fire control regulations within the military reservation were deemed not to have
any connection with the duty of the city to provide the fire protection services, by the Comptroller General. Although the jurisdietional status of Fort Wayne was not disclosed in the decision, he
made it clear that he considered it the legal duty of the city to
provide fire protection services for federal property within the
city limits regardless of the jurisdictional status.“O
The position of the Comptroller General seems to be that political subdivisions of the state have a mandatory duty to provide
fire protection for federal property within their territorial limits
irrespective of any liability for or payment of taxes f a r such
services.11‘ In 55 Comp. Gen. S11 (1955), he found an additional

.

1 0 1 M D L DV.
~ Fearson, 50 U.S. 248 (1850) : Rase V. Gypinm City, 104 Kan.
412, 179 Pae. 348 (1912);M a r r e r V. City a i Saginsw, 270 Mich. 256, 268 N.W.
627 (1936)i City of Uvalde Y. Uvslde Electric & Iee Co., 260 S.W. 140 (Tex.

121s).
m 24 Comp. Gen. 599,600 (1945).
IloId. a t 602. In 32 Camp. Gen. 91 ( 1 9 5 2 ) , B aimilar view w a ~taken t h a t
under the provision8 of Va. Code 8 27-11 (1260) i t is the legal duty of a
paiitied subdivinion of t h a t state to extinguish fires within i t s limits, induding the Norfolk Navy Yard, which was under the exclusive jviiadietion of
the United States. SOB d m 30 Comp. Gen. 376 (1211); 26 id. 582 (1946):
Ma. Comp. Gen. B-126228. Jan. 6, 1256: i d . B-105002, Dee. 17, 1251; Id. B28882, Sep. 22,1242.
11126 Comp. Gen. 382 ( 1 9 4 6 ) ; 24 Camp. Gen. 692 (1945). I n the former
decision, the Naw Department was not permitted to contract with the Cabin
John (Mslglnnd) Volunteer Fire Department f o r stsndhy fire proteetion of
t h e David Taylor Model Basin, Carderoek, Maryland. Here all private Property owner8 were required to pay 6re t a x which was used to maintain t h e
voimtalg fire department. Montgomery County, in which the Navy inata1i~tion was situated, had no countj fire department serving the area. The
Comptroller General stated t h a t m e of the governmental funetiana ordinarily

performed by a munieipaiity, c o m b , or other political avhdiviaian of a state
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factor to support his position. This deciaion involved a proposed
contract between the United States and the Community Fire Pratection District of St. Louis County, Missouri, for fire protection
to the St. Louis Area Support Center, an Army installation situated within the fire protection district, as well as within the city
iimita of Overland, Missouri. Overland was also in the fire pratection district and paid assessments, charges, and taxes for fire
protection services. A section of the Xissouri Statutes ‘12 provides
for the voluntary exclusion of property from fire districts. As no
action toward securing the exclusion of the government property
had been taken by the gwernment officials, with respect to the
property involved, this, said the Comptroller General, indicated
that the property was to be included in the fire district for purposes of receiving fire protection. Moreover, as the property was
also within the limits of the city of Overland, both the fire district and the city were obligated to furnish the fire protection to
the Government property.
Whether the mere inclusion of a military reservation within the
limits of a municipal corporation through annexation would give
rise to an obligation on the part of the annexing municipai corporation to furnish fire fighting services, in the annexed area, is
questionable in the case of military reservations under the exclusive jurisdiction of the United States. However, this question
need not be decided, inasmuch as municipal corporations generally
are empowered to levy various types of taxes and do so, in ail annexed military reservations. A question which needs to be decided, however, is whether the power of municipal corporations
to levy taxes in military reservations under exclusive jurisdiction
of the federal government gives rise to the specific obligation for
the annexing municipal corporations to provide fire fighting service in annexed reservations.
This question has not been faced Squarely by any court, though
several courts have had occasion to consider and discuss it in
cases where the validity of taxes imposed by municipalities upon
persons in federal enclaves was in issue. In Kiker v. City of Philadelphia.”‘ where the validity of the Philadelphia income tax ordinance as applied to employees of a navy yard was questioned for
lack of correlative benefits in return for the levied tax, the court
states that the federal government’s recession to the state of a
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portion of the exclusive jurisdiction previously obtained from it,
namely, the power to tax pursuant to the Buck Act, included the
incident obligations which were impliedly transferred originally
with the cession. These 'incident obligations impliedly transferred' are not spelled out clearly, but the court had this to say
about them:
There i$ no davbt thst after the cession, Philadelphia WBB obligated to
canfzr sll the usus1 attributes of gmermont-the same as those pas.
sessed by residents and citizens of Philadelphia-upon
those deriving
income from working on League Island: fire and police protection, the
right to use all municipal facilities. etc. T h i s obligation e m be called
into pia? at m y time the national government refuses or negleeti to
furnish them.. . I I 4

.

This recognition by the Pennsylvania court that the acceptance of
the jurisdiction retroceded to Pennsylvania and ta its political
subdivision, the city of Philadelphia, to impose taxes in the n a w
yard, carried with it the obligation to furnish fire protection and
other municipal services in the navy yard has been cited approvingly by at least two other courts.1'~ It is interesting to note, however, that the obligation to furnish fire protection wa8 regarded
as a secondary one to be available only when the national government refuses or neglects to furnish the services, or when it sees
fit to take full advantage of the obligation.
It is believed that the Pennsylvania court placed undue reliance an the decision of the Supreme Court of the United States in
James v. D r a m Contraoting Cornpanu.ll6 In this latter case, the
Supreme Court held that a state, in ceding jurisdiction to the
United States over an area in a 'consent statute', could reserve to
itself the power to tax in such area. In the course of its opinion,
the Court stated that a transfer of legislative jurisdiction carries
with it not only benefits, but obligations. While the specific issue
in the case was the validity of a reserved power to tax, the state
(West Virginia) had in fact reserved concurrent jurisdiction
with the federal government over the area involved. Thus, the
Dravo case supporta a proposition that where the state retains
concurrent jurisdiction over a military reservation when ceding
jurisdiction to the federal government, there is an obligation of
the state and its political subd
ans to furnish municipal aeryices within sn annexed military reservation. It is not so clear,
however, that this obligation would exist to furnish municipal
services, such as fire fighting, within an annexed military reservation, where the only power reserved or receded to the state, was
n 4 l d . s t 629, 31 A.2d at 294.
11; Davis v, Howard, 306 Ky, 149, 20s S.Wy.2d461 (1947) i City of CinsinV. Faig, 145 N.E.Pd 563 (Mun. Court of Cincinnati, Ohio 1957).
116 302 U.S. 148 (1837).
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the power to tax in the federal area. No assurance can be had that
an annexing political subdivision will recognize such correlative
obligations with respect to an annexed military reservation which
is under exclusive federal jurisdiction, in the absence of a state
statute or state judicial decision to that effect.

B. .Maintenmnee of Roads end Streets
Under the state annexation laws, the public highways within
territory annexed by a municipal corporation become, ipso facto,
streets of the annexing municipality, to the extent of transferring
control and jurisdiction thereover from the state and county to the
municipality.lli Accordingly, the jurisdiction and responsibility
possessed by the state and county over roads within or through a
military reservation which is annexed by a city will be transferred
to the latter by the act of annexation, though the ownership of
such roads will not be effected thereby. As the maintenance and
repair of streets, including the cleaning and the removal of snow
therefrom, constitute the exercise of a governmental function, the
exercise of such function by a municipal corporation in a military
reservation will depend on the possession of the requisite jurisdiction aver such roads and highways.
The jurisdiction over roads and highways within or traversing
military reservations is often difficult to determine. The resolution
of a question involving this jurisdiction frequently involves such
basic considerations as title, easements, whether the roads were
in existence a t the time the land was acquired by the United States,
and whether any conditions were attached when the state relinquished jurisdiction to the United States. The mere fact that
the United States has acquired exclusive jurisdiction over the military reservation is not always indicative that exclusive jurisdiction over the highways and roads is a180 in the federal government.
The transfer of jurisdiction over a military reservation without
any express exception of jurisdiction over rights-of-way for roads
by the state a t the time of transfer of jurisdiction would seem to
deprive the state of any jurisdiction and control over the rightsof-way. The Supreme Court, in the case of Linited States V.
Unzeuta."' held that an extension af federal lecislative iurisdic117 25 Am. Jur. Highwave 5 258 (1940).
118 United States 1. Unieuta, 281 U.S. 138, 144 (1930). But m a Ateher v.
Eiizabethtown Lincoln-Mercury, Ino., 249 S.W,Zd 743 (C.A. Ky. 1852) in
x,hieh ease, it v a s held that the state court had jurisdiction of B civil Bation
ariame out of an antomobile accident mcurnng on U S Highway No. 60
within-theFort Knor Xilltary Reservation, Kent&kr. Kentucky had retained
B right-of-way w e ? this highway at the time the federal government acquired
title t o the land with the uneonditional approval of the State a i Kentucky.
The court stated that the right-of.way has n e ~ e rbeen out of the territorial
control of the State. The soundness af this deeiaion is open to question in light
of the Supreme Court's decision in the Unzevta ease.
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tion over a privately owned railroad right-of-way located within
an area which was awned by the federal government vested exclusive jurisdiction in the federal government. The court concluded that rights-of-way for various purposes, such as railroads,
ditchea, pipe lines, telegraph and telephone lines across federal
reservations, may be entirely compatible with exclusive jurisdiction ceded to the United States. The same view would appear to
follow with respect to rights-of-way for roada and highways retained by the states and other governmental bodies a t the time
the federal government acquires legidative jurisdiction over the
military reservations traversed by such roads.
The jurisdictional status of roads and highways through federal
enclaves has been the subject of many judicial c o n t r o v e r s i e ~ . ' ~ ~
The disputes frequently involved the construction and effect of
easements, licenses, and other grants of uses upon the jurisdiction
af the federal government or the state government within such
areas. Sufficeit to say, that in the final analysis, the responsibility of
municipalities with respect to the policing, control and msintenance of highways and road8 within military reservations located
within the municipal limits resolves itself into a question of jurisdiction. Where the state has retained concurrent jurisdiction Over
such roads, or the jurisdiction to open and repair them, an annexing municipal corporation would succeed to the powers and duties
of the state with respect thereto. These considerations point up
the necessity of first attemptinp to learn the true jurisdictional
status of a road or highway when any question involving the relative rights and obligations of the federal government and of the
state and local governments are concerned.
Congress has on occasion enacted legislation concerning the
granting of easements and rights-of-way, the extension of roads
and atreets, and control and jurisdiction relative to roads and
highways within military reservations. The most recent of these
statutes is no\<- codified in 10 U.S.C. 2668, which authorizes the
secretaries of the military departments to grant easements for
rightr-of-way over lands under their control to states, counties,
municipal corporations, and others, far roads and streets, under
such terms as they may prescribe. Few problems should be encountered in determining where responsibility rests for the maintenance and repair of such roads covered by these grants as the
secretaries may, and should, include in the terms and conditions
of the grants a requirement for the grantee to maintain the streets
110 Colorado V. Tall, 268 U.S. 228 (1921) ; Robbins V. United States, 284
Fed. S9 (8th Cir. 1822) i see Golden Gate Bridge and Highway Dist. of Callf.
v. United States. 135 F.2d 872 (9th Cir. 1942)
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unless they intend such obligation to remain with the military
departments.
The Comptroller General of the United States has indicated that
his views relating to fire fighting extend to other similar services
ordinarily rendered by or under the authority of a state.'s0 AI.
though no case or decision ia found to indicate that he has considered the specific question, it is considered very probable that
he would find that a municipal corporation's duty to maintain and
repair the city streets would extend to the streets and roads within
an annexed military reaervation which are in fact public streets or
public roada, as distinguiahed from the private or post roads which
are not open to the public generally.
The problem concerning the obligation of a municipal corporation to maintain and repair public streets in an annexed military
reservation is similar to the problem with respect to the furnishing of fire fighting services. The municipal corporation is empowered to collect various taxes, such as license taxes for use of
private automobiles on the city streets, within military reservatiom, and in most states is allocated revenue received by the state
from the sales of mator fuel and gasoline on military reservations
levied pursuant to the "Lea Act."'e' As these taxes received from
fuel and gasoline sales normally are ear-marked in substantial
part for maintenance, construction, and repair of roads, there
ought to exist an implied obligation on the part of an annexing
municipal corporation ta expend a portion of this revenue for
maintenance of roads and streets within the annexed military
reservation. However, where the military reservation is one that
is under the exclusive jurisdiction of the United States, there can
be no as8urance that the annexing municipal corporation will be
legally capable of exercising the governmental function of road
maintenance within such reservation, in the absence of statutory
authority or binding judicial precedent.
C. Applicability of Municipal Ordinances

The states are without authority to legislate in or to enforce
any of their laws or regulations within areas under the exclusive
jurisdiction of the federal government except a s expressly author1ZOMs. Camp. Gen. B-60348, July s, 1945; et. id. B-SIBSO, Sep. 11, 1945,
where estimate8 and hearings made clear that an appropristion act was to
Cover eort of police and fire protection under agreements with munieipalitlea.
~
l
~
~
=
not billed on P flat rate ierviee fe% Tvhich he o q u ~ t a sto an unlawful tar, but
are baaed on the quantity of water or 8 e r v i c ~rendered.
~
Sea 31 Comp. Gen.
4 5 (1952); 29 id. 120 ( i % 4 % )20
; id. 206 (1940); 6 id. 141 (1921).
121 Internal Revenue Code of 1954, 0 3305.
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ized by Congress.1z' In other words, by acquisition of exclusive
legislative juriadiction over an area, Congress obtains the power
of regulation and control in such matters as ordinarily fall within
the police power of the state.123 Of course, the state and local
regulatory laws promulgated in the exercise of the state police
power are applicable on military reservations not under the exclusive or partial jurisdiction of the United States, unless they
are inconsistent or in conflict with federal law or policy. The now
classic example illuatrating the differing applications of lacai regulatory laws in military reservations is found in the cases of Penn
Daiyies, Inc. Y. .Ifilk Control Commission of Pennsyluanie,ls' and
Pacific Coast Dairu, Iflc. V. Departmelit of Agvieulture of Caliiornia.12' In the first case, certain state regulations governing the
minimum price a t which dairies might sell milk vithin the state
of Pennsylvania were held applicable to appellant dairy's sales of
milk made to the Army authorities within Indiantown Gap Mllitary Reservation. This reservation was held by the United States
under a lease from the Commonwealth of Pennsylvania, and the
federal government had acquired no measure of Iegidative jurisdiction over the area. In the second case, the same type of regulations promulgated by the California Department of Agriculture
governing sales of milk in California, were held not to be enforceable against a dealer selling milk to Army units a t Yoffett Field,
Caiifornia, because this fieid was under the exclusive jurisdiction
of the Cnited States. It appears from these case8 that there is a
rule of complete exclusion of state and local regulatory measures
in federal enclaves, except as specifically relaxed by Congress.
However, the Court recognized the doctrine that some local laws
not inconsistent with federal policy remain in force and effect in
a federally-acquired tract af land over which the federal government also acquires exclusive jurisdiction, until altered by national
legislation.1>8 The Courr did not have to decide whether the milk
control regulations would have been effective in Moffett Field, had
such regulations existed a t the time the federal government acquired legiilative jurisdiction over the area, since the regulations
were issued long after the federal government had acquired jurisdiction thereover.
Attempts an the part of the states and their political subdivisions to regulate other activities on exclusively federal jurisdiction
llz See James

Stewart & Co. v. Sadrakula, 309 U.S. 94 (1940).
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areas have met similar fates. Thus, it has been held that a state
may not require a permit to sell liquor in such areaslLPinor require
that a ship carrying stone from one state to an area under exclusive federal jurisdiction in another state comply with regulations
prescribing a specific manner af weighing and marking the
cargo;12Bnor require persons doing business in federal enclaves
to comply with state insurance licensing regulations.'*a Local
ordinances requiring administrative action, likewise, have no
application to areas under exclusive federal legislative jurisdiction.IaOIn consonance therewith, it was held that the city of Oklahoma City, Oklahoma could not enforce B municipal ordinance
requiring contractors working in the city to obtain certain licenses
and bonds, and to undergo certain inspections of their projects by
municipal building inspectors, in the cam of B contractor constructing a housing project in an exclusively federal jurisdictional
area.181
The exclusion of the states and local subd
cising certain police powers in federal areas exists without regard
to whether the state has surrendered any measure of its own
jurisdiction to the federal government. This immunity of the
federal government with respect to the use and control of its
property rests upon the broader, basic doctrine, that the police
power of a state can not be exercised so a s to impede, obstruct,
burden, or interfere with any national power. In Oklahoma City v.
Sonders,'32 the local ordinance waa held inapplicable to a contractor in a federal enclave. notwithstandinn that Conaresa had enacted the follou4ng PrQVidon in an Act authorizing the housing
project which the federal contractor was Constructing:

..

The aopuidtion by the United States of Land for low Cost housing.
shall n o t be held to deprive any state or political mMi+6ion thereof of ita
civil and criminal iurisdietion in and over such ~rmertY.
. . . or to immlr the
oivil rights under the local law of the tenants or inhabitants of such
property; and insofar as m y such jurisdiction has been taken away from

In re Ladd, 74 Fed. 31 (C.C.D. Neb. 1896).
Mitehell Y. Tibbetts, 34 Mass. (17 Pick.) 298 (1833).
OD.A.G. Cal., LB 286!906 (Apr. 1,19523.
Anderson V. Chicago €4 Northwestern R.R., 102 Neb. 678, 133 N.W. 193
(1918) ; James Stewart k 00.V. Sadrakuls, 8upm note 121.
131Oklahoma City V. Sanders, 94 F.2d 323 (10th Cir. 1938). Other atate
and local licensing provisions are d m inapplicable in federal enclaves: A
Dhisician in such area is not d i e d t o state law relatinp t o practice of
%ieme
and surgery. Lynch Y . Hammock, 204 Ark. 911, 161 S.W.2d 369
(1842). TJAG of the Army has expressed the ~ i e w
t h a t atate license law8 generally have no application to persons doing busness on B reservation over
nhieh the United States has exclusive legialative jurindietion, Op. JAG, Army
004.6 (June 27, 1942). Neither State nor local authorities may enforce health
law& and r e e d s t i o n s in such areas. 00. A.G. Ohio. No. 3704 119411.
. ...D. 318.
-18284F.26323 (10thCir.1938).
.
117
118
128
180
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m y such state or mbdivision, OP any aueh rights have been impaired,
jurisdiction i8 hereby ceded back to rveh state or aubdidision.laa

The court reviewed the text and the reports of the Congressional
committee considering this Act, and concluded with reasonable
certainty that the purpose of the Act was to authorize service of
civil and criminal processes of the state upon the premises, to
enable persons residing thereon to Serve as jurors in the state
courts and to vote in elections under the state law, and to otherwise exercise the rights of citizens of the state. I t was not the
purpose, the court said, that the state should have the right to
exert police power there through application of municipal ordinances relating to licenses, bonds, and inspections in the course of
construction thereon of buildings by the United States Government, as no such legislative intent or desire was indicated by
the Act.184
In addition to the 'supremacy clause' and article I, section 8,
clause 17, of the Constitution, as sources of constitutional w w e r
of the federal government to enjoy the freedom of its operations
from state and local interference, article IV, section 3, clause 2,
of the Constitution186vests in Congress certain authority with
respect to any federally owned lands which it alone may exercise
without interference from any 80urce. As was atated in Utah
Power & Light Co. v. United Statespe
Xot only doe. the Constitution (Art. IV, see. 3, ci. 2 ) commit b Congress
the power "to dispose of 2nd make all needful rules and regulations
respecting'' the lands of the United States. but the settled eoume of
legidation, eongreniianai and state, and repeated decisions of thii court
have gone upon the theory t h a t the power of CongTess i s exclusive and
t h a t only through its erereise in emmi form tan righrs io landa belonging
to the United States be sepuired. True, for many pvrposer B State has
civil and criminal jurisdiction over lands within its limits belonging to
the United States, but this jvrisdietion dope not A e n d t o m y matter that
i s not consistent with full power in the United States to proteat ita lands,
to control their m e and to preeeribe in what manner others mag a u ~ y i m
rights in them. . , , And so we are of the opinion that the ineluaian within
a state of lands of the United States does not take from fingreii the
power to control their o e c u p ~ n c yand m e , to pmteet them from hespab.
and injury and to prescribe th% conditions upon which others may obtain
rights in them. even though this may inrolve the exercise in mme measure
af what eommmly is known a i the police power.

The principle that the states and political subdivisions may
la249 Stat.2026 (1836).
114 Oklahoma City V. Sanders. B U D I note
~
131.at 329
186 This clause reads: "The Cohgreas shall h a i i P o w e r to dispose of and
make si1 needful Rule8 and Regulations reapeeting the Territory or other
Property belonging to the United States; and nothing in this Constiation
ahaii be 110 constmed 8 8 to prejudice any Clsima of the Unitad States, or of
any partieviar state."
m 2 4 s U.S. a88.403-06 (1817).
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not exercise police power emanating from the law of the state
upon military reservations under the exclusive jurisdiction of
the United States, except a8 specifically authorized by Congress
seems to be so firmly established, that it is seldom questioned
anymore.
Although there appears to have been a trend away from the
complete exclusory effect of state jurisdiction within federal enclaves in many fields it has not yet gained much support in the
police power fleld.18'
I t is surmised that the annexation of military reservations
by municipal corporations will give rise to many controversies
between the municipal authorities and the military authorities a s
to the proper scope of the police power of the municipal authorities within such reservations. In the case where the military
reservation annexed is under the exclusive jurisdiction of the
United States such controversies relating to the application of
local ordinances and police power measures should present no
difficulty in resolving. However, where the state and ita political
subdivisions exercise concurrent jurisdiction over an annexed
military reservation, the local authorities are likely not to be fully
aware of the limitations upon the exercise of local police powers
through municipal ordinances and otherwise, arising out of the
'supremacy clause' and article IV, section 3, clause 2 of the
Constitution. While it may be clear to the local authorities that
zoning ordinances, f a r example, may not be enforced in any military reservation, the unenforceability of many other ordinances
may not be so apparent.
VII. CONCLUSION
The extent of the jurisdiction that annexing political subdivisions of a state may exercise in annexed military reservations
remains in a state of uncertainty, and particularly so in those
military reservations which are under the exclusive or partial
jurisdiction of the United States.
There have been a few judicial decisions in recent years that
these latter reservations remain a part of the state and its political
subdivisions in which the reservations are located, and that inhabitants of such areas are entitled to the same civil and political
privileges as all other residents of the states, such a s the right
to vote and to attend the local free public schools. The weight of
judicial authority supports the view, however, that these military
reservations under the exclusive jurisdiction of the federal government, while a part of the state territorially or physically, are
187 But I)M diaaenting opinion of Mr. Justice Freddurter In Paelbo Gait
Dairy, h e . V. Dept. of Agriculture a i California. 318 US. 286, 288 (1843).
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not a part of the state or its political subdivisions for the exercise
of any governmental functions, except as explicitly authorized
by Congress.
This view accords with the established rule that statutes ceding
or receding jurisdiction are to be strictly construed for the reason
that i t is a matter of the very greatest importance to both the
federal and the state governments affected.181 I t does not necessarily follow that the authority granted by a cession or recession
statute for the exercise of certain powers or functions does not
include by fair implication the exercise of obligations and functions incidental to the exercise of the powers specifically granted.
There appears to be no sound reason, for example, why the authority granted to the states and political subdivisions to levy and
collect taxes from persons within military reservations under
exclusive federal jurisdiction should not by implication include
the authority of the taxing authorities to provide the governmental
services to these taxed pereons which are paid for in some measure
by the taxes received from them.139 Congress must have intended
or contemplated that the grantees of these taxing powers would
provide or bestow some benefit in the farm of governmental sewices in return for the taxes, rather than receiving a windfall without any correlative obligations.
I t is now generally recognized that the inhabitants of federal
enclaves are within and subjeet to the territorial jurisdiction of
the states and political subdivisions in which they are situated
for many purposes. Thus, the factual basis upon which the courts
have denied the civil and political privileges to these inhahitants
as residents of the states no longer exists. These inhabitants are
n o w subject to substantially the same burdens and obligations
as are imposed by the states and political subdivisions upon all
members of these political entities. Accordingly, they should be
treated equally with all other members of these entities with regard to voting rights, schooling privileges, and the receipt of the
normal state and municipal services particularly within the competence of these governmental entities.
In the absence of a state statute or judicial precedent, however,
there can be no as~uraneethat the states and political subdivisions
will depart from the traditional view of considering inhabitants
of military reservations non-residents for purposes of entitlement
ta civil and political privileges, and for the receipt of any other
governmental services, except a8 Congress has expressly permitted, Where Congress has not retroeeded jurisdiction over military reservations under exciusi\,e federal jurisdiction to the

no. V. D ~ V ~ 1W~ .,S u p p693
. (D. NW.,1933).
See, however, 4 U.S.C. 8 108 (1940).

188 six COS.,
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states for exercije of the following specific functions, there remains some doubt whether a state statute or judicial deciaion
which purports to uphold the extension of civil and political privileges and the furnishing of fire protection and other municipal
type services to inhabitants of these m i l i t a v reservations is
legally permissible, since the states and political subdivisions may
not unilaterally recapture any jurisdiction previously ceded to the
United States, The furnishing of governmental services a s fire
fighting and street maintenance within military reservations obviously would constitute an exercise of jurisdiction by the governmental agencies furnishing such services.
The courts which have most recently considered the question
have asserted by way of dicta that taxing political subdivisions
of the state and the state itself have concomitant duties and
obligations to furnish fire protection and other municipal services,
and to provide school facilities, in return for taxes received, from
all inhabitants of the taxing districts. As all federal areas m e now
within the taxing jurisdiction of the states and their political subdivisions, it is inconceivable that the taxpayers aTe not eligible to
receive the governmental services paid for by the taxes received
from them.
This conclusion has not received sufficient judicial support to
warrant an assurance that a municipal corporation or other poon of a state annexing a military reservation under
exclusive or partial federal jurisdiction will consider itself obligated or empowered to furnish any governmental services within
the annexed reservation. In these situations, an annexing municipal corporation is apt to reap a revenue windfall from the taxes
received from the civilian employees, concessionaires, and contractors performing work within these military reservations.
These taxes will in many cases be passed on to the federal government in the form of higher costs for the work, supplies, and services furnished by the taxpayers. The result to the federal government will be that it not only furnishes fire protection and other
municipal tVpe services to the inhabitants of the military reservations but that i t also contributes indirectly to the annexing municipal government for these same services without receiving the
benefits thereof.
I n those military reservations over which the atates exercise
concurrent jurisdiction with the federal government or full and
complete jurisdiction to the exclusion of the latter government,
the obligation of the state and ita political subdivisions within
which these areas are situated, to extend civil and political privileges and to furnish all municipal services to the inhabitants, appears never to have been denied or refused acknowledgment by
A 0 0 19108
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the states. Thus, if the military reservations under the exclusive
or partial federal jurisdiction are to be prevented from becoming
the prey of municipal corporations as a source of windfall revenue.
Congress must enact legislation retroceding to the states a concurrent jurisdiction over those military reservations, where i t can
be done without prejudice to the paramount security interests of
the United States involved in the reservations,
This solution is deemed to be the only one which will assure
that the inhabitants of the military reservations which are now
under the so-called exclusive jurisdiction of the federal government will be treated equally with all residents of the states and
political subdivisions wherein they live, for all purposes. This
course of action seems to be necessary, because under the present
state annexation laws, the federal government's ability and capacity to oppose annexation of military reservations by political subdivisions successfully is very limited. This is particularly the
case where private land is included in the same annexation proceeding a s the military land, a s each private land owner generally
has an equal voice or vote in the annexation proceeding with the
federal government, notwithstanding the fact that the military
reservation may comprise virtually all of the total land involved
in the proceeding.
The removal of such reservations from an exclusive jurisdictional status will discourage many inequitable annexations and
will result in making clear to all concerned the rights, duties, and
obligations of the annexing political subdivisions, the states, and
the federai government with respect to those military reservations sought to be annexed.
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STATUS OF SPOUSES AS WITNESSES
BEFORE COURTS-MARTIAL*
BY CAPTAIN BUEFORDG. HmmT"
I. INTRODUCTION

The marital relationship has been the basis for certain restrictive doctrines as to witnesses and testimonial evidence since the
early common law. One doctrine has prevented either spouse from
testifying in behalf of the other. This doctrine is now abolished
practically everywhere. Another doctrine has prevented either
spouse from testifying against the other. This doctrine, although
long criticized,' is still very much alive,P and is the primary concern of this article.
There are two other restrictive doctrines dependent upon the
marital relationship : the privilege of inter-spousal communications of a confidential nature, and the doctrine preventing either
spouse from testifying to nonaccess to bastardize a child born of
the wife during the marriage. These latter doctrines are not
within the scope of the discussion.
The military rules respecting inter-spousal testimony have roota
in both the common law and the practice of the federal courts.
Additionally, the present practice in the federal courts exerts considerable influence upon the interpretation of the military rules.
Consequently, so much of the development of the rules in the
federal courts will be traced as is necessaly to show the origin,
development, and interpretation of the present military rules.
No attempt will be made to appraise the utility or desirability of
the rule prohibiting adverse spousal testimony, not only because
'This article was adapted from a thesis presented to The Judge Advocate
Genersi's Sehooi, U.S. Army, Chariottewilie, Virpinia, while the author was
member of the Eighth Advanced Ciaas. The opinions end conciusions pre.
sented herein are those of the author and do not neeeissrily represent the
view8 of The Judge Advocate General's Sehooi nor m y other governmental
agency.
** JAGC, U.S. Army; LL.B, University of Louisville, 1948; LL.M, Duke
university, 1949.
> " I t debares and des'rsdes the matrimonial union: cowertine into B sink
of corrvption what ought to be B source of purity. I t defiiea f h e mawiage
contract itself, by tacking to i t in secret a iieenae ta commit erimea." 5
Bentham. Rationale of Jvdieial Evidence ZdS (1827).
. .
1"The'hasic reaeon the law has refused t o Pit wife w a i n s t husband or
husband against wife in a trial where life or liberty is a t ;take was B belief
t h a t such a policy i a neeessa~yto foster family peace, not only for the benefit
of husband. wife and children. but for the benefit of the nublic as weii. Such
B belief has never been unreasonable and is not now." Aawkins Y . United
States, 358 U.S. 74, 77 (1858).
P
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quite enough has been said in that regard? but a180 because the
presentation of the rule itself is a sufficiently challenging task.
Little reference will be made to the rules of the various atates,
since they are largely statutory.
Although inter-spousal testimony is but a small segment of the
overall field of military rules of evidence, an understanding of the
approach of the United States Court of Military Appeals to this
area may well give a valuable insight into the court's overall concept of the rules of evidence to be applied in courts-martial. For
this reason, the decisions of the court are closely examined and
evaluated.
II

HIS'YCKY A S D DEI'EI.OP>IEST OF THE RULES : S
THE FEDERAI. COL'RTS

As previously stated, a consideration of the history and development of the federal rules will help us to understand the development and content of present military rules, and also will show the
limitations of using the federal rules in discovering and interpreting the military rules and limitations. That there is a general relationship between the federal and military rules of evidence is apparent from Article 36, Uniform Code of Military Justice,' which
provides :
The procedure, including modes of proof, in cases before EourtS-martid,
conrts of inquiry, military commissions, and other military tribunals may
be prescribed by the President by regulations which shall, 6 0 far 8 9 he
deems practicable. apply the principles of law and the rule8 of evidence
generally recognized in the trial of criminal cases in the United States
didriet courts, but which shall not be contrary to or ineonaistmt with this
eode.

All rules snd reglilstioni made in pursuance af this article shall be
uniform insofar as pmotieabie and shall be reported to the Conpress.

This Article gives discretion to the Preaident to prescribe rules
of evidence by regulation, but indicates the intent of Congress
that he use as a guide the rules of evidence generally recognized
in the trial of criminal cases in the United States District Courts.
The President has exercised this authority by promulgating the
blanusl for Courts-Martial, United States, 1951. The drafters of
the Manual were of course influenced by what they considered to
be the federal rules, and indicated that if the Xanual, a s the
primary source far rules of evidence for courtc-martial should
9 See Appelton, The Rules of Evidence Stated and Discussed,ch. IX (1560)i
5 Bentham, op. a t . m w a note 1, a t 321.49; 8 Wigmore, Evidence S 2227-18
( 3 d ed. 1940) (hereinafter cited 8 s Wigmore); Hutchins & Siemnger, Some
ObssruaLians on iha Low of Euidanos: Family Relatiana, 13 Minn. L. Rev.

ST6 (1925).
4

10 U.S.C.5 536 (1965).
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prove inadequate, recourse should be had to the rules of evidence
used in the United States District Courte, and, if no answer was
found there, to the rules of evidence at common law.'
The United States Supreme Court was first faced with the task
of deciding what rules of evidence should be applied in criminal
cases in the federal courts in 1851. In United States V. Reid.' the
question arose whether in a trial in Virginia, a eo-indictee, separately tried, was a competent witness on the defendant's behalf.
An 1849 Virginia statute made such a person competent. The
Court refused to follow this statute on the ground that section 34
of the Judiciary Act of 1189,' requiring conformity to state laws
in "trials a t common law'' did not apply to criminal cases, so consequently a state statute enacted subsequent to 1189 was not
applicable. The Court found the applicable law by "necessary
implication" from the fact that the method of summoning jurors
under the Judiciary Act of 1189 was that in effect in the several
states a t the time of its passage.8 So the Court found the law
respecting admissibility of evidence in criminal cases to be . , the
law of the state, as it was when the courts of the United States
were established by the Judiciary Act of 1789. , ?Q and held the
witness incompetent. The practical effect of this decision was to
make the English common lair. rules of evidence the rulea of
evidence in federal criminal cases.~o
In 1891, the Supreme Court held the law of Texas at the time
af its admission to the Union was binding upon the federal court.11
In 1892, in Brnson v. Cnited States,12 the court applied the common
law authorities to reach a different result than Reid as to the same
class of witness, and in so doing used the phrase "in the light of
general authority and sound reason,"13 in pointing out that the
trend of legislation and judicial opinion had been to abolish the
common lalv disqualification of witnesses. Subsequently in 1918,
the Benson case v a s relied upon in Rosen v. United States" to
justify disregard of the Xew York Law of 1789 concerning the
competency of a mitness previously convicted of perjury. The

".

.

5
d

Par. 137, Y C M , 1961; Legal and Legislative Basis, YCM,210 (1961).
53 U.S. (12 How.)361 (1861).

1 1 Stat. 73

(1789).
8 Seetion 29. Judiciars Act of 1789 had, in fact, been repealed 89 of the
date of U n z t d State8 V. Raid. 6 Stat. 384 (1840).
8 United States V. Reid, aupra note 6, at 361.
10 Knoeil V. Vnited States, 239 Fed. 16, 22 (3d Cir. 1917).
i l Logan V. United States, 144 U S 2S3 (1892). In that case, there amse
the question of the r d e s a i evidence appliaable in a. federal eaurt in Texas.
That state had been admitted to the Union eubsequent to the enactment a i
the Judiciary Act of 1789.
I3 146 U.S. 326 (1892).
1 8 I d . et ass.
14 246 u s 467 (1818)
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Court quoted the phrase "in the light of generd authority and
sound reason" of Bensan and stated:le
We emelude t h a t the dead hand of the common law rule of 1789 should
no longer be applied to E B S ~ Ssuch 8 8 we have here., , ,

I t appeared in 1918, therefore, that the United States Supreme
Court was moving away from the rules of the common law, or
more technically, the rules in force in the States in 1789, or at
time of admission.16
Now let us attempt to relate the foregoing background to our
immediate problem-the status of spouses as witnesses in criminal
cases in the federal courts. Consistent with Reid and Logan, it
was held that the rules in force in 1789 were to decide the competency of one spouse for or against the other. The Supreme Court
and the lower federal courts prior to 1918 consistently held that
one spouse was not B competent witness for or against the other."
I t was to be expected, in view of the United States Supreme
Court's relaxed attitude toward the rules respecting competency
of witnesses evidenced by the Rosen case, that subsequent to 1918
the Court would relax its rule with respect to the competency of
spouses as witnesses. However, in Jim Fuey Moy v. United
States,'a decided in 1920, the Court refused to find error in the
trial court's ruling that the defendant's wife was not a competent
witness in his behalf. The Court, in reaching this result, cited
Logan v. United StaleslQ and Hendriz V. United Statesno and reaffirmed the principle that the rules of evidence in force in 1789
were controlling. Rosen was not mentioned. Most of the lower
federal courts in decisions subsequent to Jim Fuey M o g considered
that ease to have settled the question of competency of one spouse
as a witness for the other and made no mention of the rules in
farce in the state in 1789 or a t the time of its admission.P' Thus
the matter stood until 1931, when the Court decided Funk v.
I t Id. a t 471.
10 See, c o., Grew Y. United States, 245 US. 55g, 561 (1018).
17 Stein I. Emman, 38 US. (13 Pet.) 200 (1839) (nctuallg this ease is
dicta on this point since It was a civil eane, but It is usually cited as showing
the thinking of the court in thin area a t the t i m e ) ; Lucaa V. Brmka, 85 U.S.
(18 Wall.) 438 (18'7s) (also P civil ease and thus dicta, but illustrative of
the Cmrt'a thinking); Graver Y. United States, 150 U S . 118 (1898); Hendrix
V. United States, 210 U.S.79 (1911); United States V. Jones, 32 Fed. 569
(D.S.C.1887).
18264 US. 189 (1820).
IQ supm note 11.
20 supra note 17.
21 Liberato V. United S t a t u , l a F.2d 564, 566 (8th Cir. 1826); Lowe v,
United States, 282 Fed. 597, 599 (9th Cir. 1922) ; Kmahowitz 7 . United Stat=,
282 Fed. 590 (4th Cir. 1022); kuL B I B Rendleman V. United Statpa, 18 F.2d
27 (8th Cir. 1027); Slick Y. UnitEd States. 1 F.2d 897 (7th Cir. 1924).
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United States,z2 in which certiorari was granted to review affirmance of conviction for conspiracy to violate the Prohibition
The sole issue was the resolution of what law w1-a~applicable to
determine the competency of petitioner's wife as a witness in his
behalf a t the trial. The Court pointed out what it felt to he the
real distinction between the two lines of authority represented by
Reid and Logan on the one hand, and Benson and Rosen on the
other ?4
With the eon~luaionthat the controlling rule i i t h a t of the c ~ m m o nlaw,
the Emion case and the R o a m case do not eonRieti but bath
reject
the notion, whish the two earlier ones seem to aeetpt, that the courts, in
the face of greatly changed conditions, %re rtill chained to the melent
formulae and are powerlese to declare and enforce modiheationa deemed to
h a w been wrought in the common law itself by force of these changed
conditions.

The Court declared that the present case fell within Benson and
Rosen, particularly the latter, and reversed the lower federal court,
thus holding that the wife of the defendant was B competent
witness in his behalf in criminal cases. The Court expressly overruled Xendrix and J i m Fuey Mow. In the closely following case of
WoWle v. United States? the United States Supreme Court explained Funk as holding that "the rules governing competence of
witnesses in criminal trials in the federal courts are not necessarily restricted to those local rules in force a t the time of the
admission into the Union of the particular state where the trial
takes place, but are governed by common-law principles as interpreted and applied by the federal courts in the light of reason and
experience."z'
Some commentators saw Funk and Wolf& as the death-knell of
the common law marital disqualification 1ules,z7 and it must he
admitted that this attitude Seems to have been shared by some of

m m o U.S. 371
28
24

(1934).

United States V. Funk,66 F.2d 70 (4th Cir. 1933).
290 U.S. a t 379.

26291 U . S . 7 (1934).
26 Id. a t 12.
*,"The Funk decision has given free rein to the federal judiciary to define
the law upon B given subject i n the light of fundamentally altered conditions
and on the basis of present day standards of wisdom and justice which mag
esll for a rejection of the rnle of privilege, but there ii 8 lack af merit in a
contention t h a t those atandards Iequire homage t o the exception to disgvine
a w h reiection. Consideration of the problem on certiorari has been denied
by the Supreme Court an two Separate occmions [US.V. Mitchell, 321 U S
794 (1944); Cohen Y. United States, 235 U.S. 596 (1914)], but B future con.
aideration may enlighten the infeIior courts t o the fact t h a t marital privilege
has loat its place in an age where the indicia of justice is lhe truth, rather
than sentimentality?' MoCloud, Euidenee: Priuilege to Ezclds the Teatimony of the W>fa~n Ciimi?iol Coaes, 30 Okla. L. Rw. 225, 227 (1950).
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the lower federal courts. In Yoder v. United States:$ the Court of
Appeals for the Tenth Circuit, although unnecessary t o its decision since defendant's wife had secured a divorce prior ta trial,
in holding that the accused's wife could testify against him, went
out of its way expressly to rest the case on the premise that Funk
had completely destroyed the marital disqualification of witnesses
in the federal courts. The other Courts of Appeals were not quite
so convinced as to the relaxation of the common law rule respecting
adverse spousal testimony and continued to prohibit one spouse
from testifying agoinst the other?@unless they could stretch the
injured person exception to that rule to reach the desired result.30
The Seventh Circuit in c?llfEd States v. Lutwak,31 however, in
admitting the testimony of defendants' wives against them, expre8sIy commented upon and approied the dicta in Yoder concerning abolishment of the rule prohibiting adverse spousal testimony.
Of course, the Y o d e r case received favorable comment in the law
reviews.32
Before leaving Funk, it is important to note that the rule announced therein and in Wolfle was codified in the Federal Rules
of Criminal Procedure, which provides :a8
Rule 26 Eddenee. In all trials the teitimony of witnesses shall be taken
orally in open court, unless athersise pmvided by an Bet of Cangreas or by
the?e rules. The admissibility of evidence and the competency and privileges of ritneares shall be governed, except when an act of Congress or
these d e s otherwise pmvide, by the principles of the common law as they
m a y be interpreted by the Courts of The r n i t e d States in the light d
~ Q J and
O ~experience.

We now come to the latest, and in fact quite recent, chapter in
the development of the federal rules respecting inter-spousal
testimony in criminal cases. In Hawkins V. United States?' the
Supreme Court was faced with a decision of the Court of Appeals
16 80 F.2d 665 (10th Clr. 1936).
ZP United Staren V. Walker, 176 F.2d 564 (Zd Cir. 1949), rert. denied, 338
U.S. 891 (1949); Rrunner V. United States, 168 F.2d 281 (6th Cir. 1 9 4 8 ) ;
Paul 5.. United Stares, 79 F.2d 561 (ad Clr. 1935).
80 See Shares v, United States, 174 F.Zd 838 (8th Cir. 1 9 4 9 ) ; Hayea v.
United States, 168 F.2d 886 (10th Cir. 1948). The United States Court of
Appeain in Ryno V. United States, 232 F.Zd 681 (9th Cir. I966), refused to
endorse the diatrict court's liberal interpretation of the effect of Funk upon
the general Tule, snd ita eniarging of the injured.perron exception to include
offenses against the property of the ather spouse.
s l l 9 5 F.2d 748 (7th Cir. 1952). a n d . 344 U.S. 604 (1868). The Supreme
Court baaed its sffirmanee upon the f a c t t h a t there WBI involved B "sham"
marriage with "aatensible" viver, and so the rule prohibiting 8.nti.SpoULid
testimony s a l held not applicable.

K;;;y6 $2$,;

y;e

;z3;;;
g;;'20

10 So. Calif. L.Rev. 94 (1936).
a 8 Fed. R. Crim. P. 26.
8435s U.S. 7 4 (1968).
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of the 10th Circuit35 which, relying upon its decision in Yoder had
upheld as proper the trial court's allowing the testimony of the
defendant's wife as a witness for the prosecution in a Mann Act
prosecution in which the wife was not the !,ictim. Thus the United
States Supreme Court was faced squarely with the issue it had
was the rule prohibiting the adverse spousal testimony still valid? The Court proceeded to make
poor prophets of most of the legal commentators and those lower
federal court8 which saw Funk as the end of the inter-spousal
testimony rules.
The Court summarized the development and application of the
spousal testimony rules at common law and in the federal courts,
and concluded that, although the rule prohibiting favorable spousal
testimony was supported by reasons which had been undermined
by time and changes in legal practices, it was not prepared to
admit the same as to the rule barring testimony of one spouse
against the other.
The Court saw as the reason far the rule prohibiting adverse
spousal testimony the policy of fostering family peace far the
benefit of the family and the public a s well. Although the Government had requested relaxation of the rule only to permit testimony
voluntarily given by the witness-Spouse, the Court could see no
less disturbance to marital harmony by voluntary than by forced
testimony. It pointed out that both Congress and the Court, by
decision or under its rule making power, could change the rule
"where circumstances or further experience dictate,"ae and offered
a s proof of such power the fact that ''over the years the rule has
evolved from the common 1a.w absolute disaualification to a rule
vhich bars the testimony of one spouse against the other unless
both consent,"37 and that Congress had acted to enable either
spouse to testify where the other is being prosecuted for bigamy,
polygamy, unlawful cohabitation, or importing aliens f a r immoral
purposes.
The Court concluded
Under these circumstances uw are unable to aubreribe t o the idea that an
exelu~ionary rule based on the persirtent instincts Of several centuries
should now be abandoned. As we have already indicated, however. thi8
decision does not fomclose whateve? change? in the rule may eventually
be dictated by reason and experience.

The present federal rule, therefore, is that one spause is a competent witness in Pavor of the other in criminal prosecutions, but
85
86

Hawkins Y . L'nited States, 248 F.2d 735 (10th
868 U S . at 78.

27 Ibid.
3s 358 U.S.
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147

MILITARY LAW REVIEW
each spouse is entitled to a privilege prohibiting the testimony of
the one against the other-such privilege belonging bath to the
party-spouse and the witness-spause. This rule is, of course, ever
subject to the supervisory power of the United States Supreme
Court under Rule 26 and thus subject to whatever changes may
be dictated by reason and experience.
One further aspect of the federal rule which deserves notice Is
the so-called evolution of the rule prohibiting adverse apousal
testimony from one of competency to one of privilege. As mentioned above, the United States Supreme Court recognized, and
thus tacitly approved, this evolution in Hawkins.8e
111. HISTORY AND DEVELOPMENT O F THE
RULES IN MILITARY LAW
The history and development of the status of spouses as witi i e s s e s before courts-martial is included solely as background necesaary for a proper understanding of the present rules, and is not
intended to be a complete or comprehensive historical survey of
the origin and development of the military rules respecting spousal
testimony.
In the early days of military law the common law rule that
neither spouse was a competent witness against or for the other
was applied in trials by courts-martial, subject to exception in
eases where the trial was for bodily injury or violence inflicted by
the one spouse upon the 0ther:O It appears that where the exception applied the injured spouse could testify for or against
the other.41
A. Manual .far Courts-Martial, 1917
The first military codification of the rules respecting interspousal testimony w a ~that contained in the Manual for CourtsMartial, 1917. The Introduction to that Manual stated that Professor Wigmore aided substantially in the preparation of the
chapter an "Evidence."
*BAS evidencing this evolution, the Comt cited Stein V. Boaman, 8irpro
note 17; Funk V. United States. aupro note 22; Bensan \'. United Statea,
B Z W ~note 12; and United States V. Pitchell. 157 F.2d 1008 (2d Clr. 1943),
c w t . denied. 321 U.S. 794 (1943).
4ODavis, Military Law of the United States 267, 268 (1890); Winthrai,
Yilitsrg Law and Praetdents 336 (2d ed., 1920 reprint); Dig. Opr. JAG 1880,
p. 13
'
.
61 See DeHsrt, Observstionr on Xilitsry L a r and the Constitution and
Practice of Conris-3lartial397 11862).

. .

what appears therein.. , ."
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Examination of the Manual provisions as to inter-spousal testimony reveals clearly Wigmore's handiwork. They provided:
Marital relationship was B disqualification at common law. Except In
certain cares, husband or wife eould not testify either for or against one
another. This rule has been abolished in most states. In c o w t s - m a ~ t i d
the rule i s 8 8 follows;
(1) Wife or husband of an accused may testlfy on Behalf of the
aecvaed without restrietion.
(2) Wife or husband of an aceused may not be called to testify
against the accused without the eonsent of both aeeuaed and vitnesa,
unle4s on B charge of an offense committed by the accvsed against t h e
witneie.
( 3 ) Wife or husband of any person may not testify to eanfidential
eommunieations of the other, unless the other gives consent. The last t w o
rules are rules of priuilege, and are more fully stated under "privilege."4a

So we have a military rule permitting one SpouBe to testify on
behalf of the other seventeen years before such a rule v a s adopted
in the federal courts:M and the rule prohibiting adverse spousal
testimony is already classed as a rule of privilege, even though
there appears some confusion of concept or terminology in referring to it also as a "general rule of exclusion." The rule permitting one spouse to testify on behalf of the other which began with
the 1917 Manual has remained unchanged to the present day.
Consequently, the discussion of the military rules will involve
primarily the rule respecting adverse spousal testimony and the
injured-person exception to that rule. What is strange, in view of
Wimore's
oartieiuation.
is the statement that a t common law the
.
.
4BPar. 213, I C P . 1 9 1 i . Par. 228 af his Uanual pmvided: "PRIVILEGE
O F W I F E A S D HUSBAXD TO TESTIFY-At common law the early rule
was t h a t neither husband nor wife in competent as a witneai againat t h e
other, but later admitted an exception ID a case of bodily i n j u r y infiicted by
one of them upon the other.

bodily injury-have extended the field of instanma to which the neccaa;ie%
of j w t i c e mvat necessarily apply.

...

"Wherever. therefore, the policy of necessity of admitting her as a witness
against her husband is sufficiently strong t o overbalance the principle of
public policy, upon which the general rule of exclusion IS bseed, she aught to
be received 8s a witness. . . , And IO the wife ehould be permdted t o testify
a g a i n i t the husband -,henever she 13 the particular individual directly injured
by t h e crime committed by her husband and the facts are peculiarly within
her knowledge and i m p o d b l e or difficult of proof by a n y witness ather t h a n
the wife. . . . I t would therefore be apDmpnate in such cases against a huaband as bodily injury of any character Inflicted by h m upon her bigamy

g;,y; , " : , , % " : t " ~ ~ ~ ~ ~ ~;p;zr;;tz;
:"~~~~~

$;g$i

husband."
44

Funk V. United States, 8upra note 22.
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rule prohibiting adverse spousal testimony was one of competency.
In his treatise, Wigmore viewed the disqualification of the wife to
testify on her husband's behalf as a rule of competency, but the
disqualification of the wife to testify against her husband as a
rule of privilege. He viewed the privilege Prohibiting adverse
spousal teatimony as belonging equally to the accused and the
witness spouse.'6 Another anomaly is the statement of the injuredperson exception in such a manner as to indicate that the necesaity required to invoke the rule is a particular, rather than a general, one, but the inclusion of offenses such as polygamy and
unlawful cohabitation which would not seem in many cases to
require the testimony of the wife and which could hardly be said
to be "an offense committed by the accused against the witness."
Sote, too, that the 1917 Manual is silent a s to compellability of the
injured spouse 88 a witness, but it certainly implied that such
spouse would not be compellable, and it was so held in a 1919
Chde.46

B. M a n u 1 f o r Courts-Martial,1921
The Manual for Courts-Martial, 1921, contained provisions as
to inter-spousal testimony substantially similar to those of the 1911
Manual, except that it expressly provided that the injured-spouse
\*'as not a compellable witness; it added the following offenses to
the injured peraon exception : designating another woman beneficiary under the War Risk Insurance Act, and using or transporting the wife for white-slave or other immoral purposes; and the
statement that the injured-person exception was based upon necessity was deleted."
C. Manual for Courts-Martial,1098
The Manual for Courts-Martial, 1928, departed slightly from
the 1917 and 1921 Xanuals in its wording of the rules respecting
inter-spousal testimony. I t provided in pertinent part:
Wife and husband may testify in favor of each other without limitation;
b u t unleii bath conrent neither wife nor husband is B competent vitnesa
aqainrt the other, except 8% follows: I wife may testify against her
ut his consent whenever she ia the individual or one af the
ured by an affenre charged agsinnt her husband.

The Offenses listed under the injured-person exception were: bigamv.
...aolvaamv.
.. . unlawful cohabitation. abandonment of wife and
8 6 s w i ~ m o r e$ 2 2 2 7 ; 2 id 6 612. But m e 9 Haliburn, The Laws of England

g 5:: (1000); Stewart, The Law of Husband and Wife 7 3 (1886); Peake.
Cammmdium of the Laws of Evidence I73 12d ed. 1812). There authorities
tms; the rule a8 m e of competency both as to favorable and adverse 8pousPI
tea:>many.
4 6 C H 121028,Darton, 14 No". 1919.
(7 Pais. 213, 228. >ICY, 1921.
I f Par. 12Od. YCM, 1928. (Emphasis added.)
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children, or failure to support them, or using or transporting the
wife for "white slave" or immoral purposes. I t was expressly provided that the injured spouse could not be compelled to testify."
One change from the previous Manual is the wording of the
injured-person exception, in that it departs even further from the
idea that the spouse's testimony must be necessary in the particular
case or that she must be directly, or even in fact, injured by the
offense charged against the husband.
Another change is the statement of the general rule prohibiting
adverse spousal testimony in terms of competency, and elimination
of its general characterization a8 a ''rule of privilege." This change
appears to have been one of terminology only, however, as the
operation of the rule itself is identical with those of the 1917 and
1921 Manuals, <.E., both spouses are given the privilege generally
to refuse to testify adversely, or to have the other testify adversely,
and the injured spouse cannot be compelled to do so.
With respect to the right of the accused-spouse to take advantage of the denial of the privilege of the injured witness-spouse
not to testify adversely, the rules of the 1917, 1921, and 1928
Manuals were more consistent with modern concepts of rules of
competency than rules of privilege,ho i t being held that the denial
of the witness-spouse's privilege was prejudicial to the substantial
rights of the accused."
I n any event, however, the rules of the 1928 Manual as to interspousal testimony were essentially the same as those of the earlier
Manuals, which were stated, and considered, to be rules of
privilege.
The difference in classification of the rule 8s one of competency
or privilege may produce different solutions to questions of who
may waive the benefits of the rule, who may complain on appeal of
a denial of his benefits, and whether the injured spouse may be
compelled to testify.61 The fact that a t common law the injured
spouse was compelled to testifyP3is perhaps the strongest evidence
((1 I b i d .
50 See McCarmiek, Evidence 151 (1054).
CM 121023, Dorton, 14 No". 1919; CM 270942, iMaeDonaid, 46 BR 1
(1945).
1 2 For 8. discussion of the distinction between B rule of competency and a
rule of privilege as it affects the present militan. rule, me Ezerotae of the
Priviiwe, intro. For a discussion of the distinctions between rules of eompeteney and rules of privilege generally, see Maguire, Evidenee: Common
Sense and Common Law 78-91 (1947); MeCormiek, T h a Scope a t Privilege
m the Law of Evidence, 16 T e x a s L.Rev. 441 (1938).
6 8 R e ~I. Lapwrtb [I9311 1 K.B.117; ci. Leach 1. Rex [1912] A.C. 305;
Husbands and Wires as Witnesses at Common Law, 81 Just. P. 543 (1003):
Evidence of Spouses in Criminal Law, 103 Law. .l. 63s (1053); 9 Hairbury,
09,d t . a ~ p l onota 45, a t g 405.

A00 2IIPB

151

HILITARY LAW REVIEW
of actual court practice available on the issue of classification of
the mule. This indicate8 strongly that the rule W B B one of campetency, since if the injured spouse had a privilege not to testify, the
fact of injury to her mould not seem a rmlid basis for denying that
~ r i v i l e g e . ~As
' pointed out previously, however, Wigmore viewed
the disqualification of the wife to testify against her husband as
a rule of
This view has been uncritically accepted by
most modern United Stater legal commentators 5 6 as well as the
Supreme Court.b'
Compare the discusaion of the earls military rules respecting
adverse S F O U S ~testimony with the analysis of the 1911, 1921,
and 1928 Manuals far Courts-llartial by Judge Latimer in United
States 7.Leach.68
[Tlhe hlmuai [ I o l i ] made bath hulbacd and wife competent in eeItain
Instaneel, but A t h e r could be compelled to tests?. In addition, B further
rhield >vag thrown around them in that a showmg of neeessity NBS sue
statement may be found in D a r a e a p h 228 of
ial, US Army 1921, but a t t h a t time the rule
In the Manual far Courta-1Iartia1, US Army, 1928, paragraph 120, the
same g e n e i d principle *,ai expressed. and i t appeared to be still treating
the mbjeet as one of competency. That is, n spouse w e incompetent
generally, bur i r the excepted cased, he OF she 11.86 eompetent and covld
on of parfyepauie. However, the testimony could
understand the concept underlying t h a t theory, i t
A spouse is competent in limited a r e ~ s but
, there
exercisable by the witness , , . , [ s l h e may or may
not testify awarding ta her desirei.

-~

errorr."
57 Hawkins 5.. United Stares. 358 U.S. 74 (1058).
68 7 USCYA 383, 390,2% ChlR 178,139 (1056)
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Sometime t h e r e s f t w , t h e rules as to both competency a n d compellability
were completely changed, and the doetrine of privilege was recognized.

Apparently, Judge Latimer is of the opinion that the common
law rule respecting adverse spousal testimony was a rule of competency and that i t was this rule that was in force under the 1911,
1921, and 1928 llanuals for Caurts-&Iartial. Consider in thia connection, this quotation from his opinion in Leach:so
I believe my development will show clearly t h a t sssuming the common-law
rule prevailed in military law and t h a t incompetency and privilege w e Tented one spouse from testifying againit the other, the law is no longer
to that effeet.

dlthough Judge Latimer gives lip service to Wigmore's dichotomy of the rule^,^^ he apparently does not recognize this dichotomy when applied, for, 8s we have seen, the earliest military codification of the rules of inter-spousal testimony mas in the 1911
Manual, which was the product of Wigmare, who insisted that the
rule a t common law was one of privilege, and the rule was expressly characterized as such in the 1917 Manual.
AS evidencing the complete change in the rules of competency
and compellability as they existed in the 1917, 1921, and 1928
Manuals, and the recognition of the doctrine of privilege, Judge
Latimer cites paragraph 134d, Manual for Courts-Xartial, 1949.
Let us take a look at that Manual to see what these drastic
changes are.
D. Manual for Courts-.Ma?tial, 1849
Paragraph 134d. Xanual f a r Courts-llartial, 1949 provides :
Husband snd r i f e are e m p e f e n t wimeires in favor of each other. Although hushand and wife are competent witnessen against each other, the
general rule is t h a t either spouse may assert B claim of privilege against
the use of one of them BP a witneii against the other. This privilege does
not eaint. however, when the husband or wife is the individusl OF one of
the individuals injured by an offense charged againat the other, as in a
prmeeution f m bodily injuries inflicted by m e upon the other, f o r bigamy,
polygamy, unlaaful eohahitatian, abandonment of wife or children or
failure t o support them. or fay using or transporting the wife for "white
d a d ' or othm immoral P Y T P O S ~ S . T h e n the privilege does exist, it m a y
be waived with the eonsent Of bath 3pouiea to the uee of one of them 8s a
s i t n e s s against the other.
Although the 1949 Manual expresses the general rule as to ad-

verse spousal testimony in language different from that of the
earlier Manuals, comparison of the content and application of the
rules does not justify the statement that the rule a8 to competency
was completely changed and the doctrine
1 Id. a t 398.
a0 H e make;

of privilege recognized.

22 CMR 118 a t 188
t h e following statement in analyzing 8 Wigmore 5 2221: "The
two concepts of competency and privilege ahovld be kept aeparate and apart,
for if ihev m e not. difficulties are enmnntered when other mineides are
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Actually, the 1949 Manual states expressly what the 1911 and
1921 Manuals left to implication, and corrects the misstatement
of the general rule by the 1928 Manual, thus preserving Wigmore's dichotomy of the general rule prohibiting adverse spousal
testimony a s a privilege belonging to both spouses.
The 1949 Manual did change the rule as to compellability. by
changing the wording of the injured-person exception. Therein
lies the distinction between the 1949 and the earlier Manuals. The
1917 Manual by implieation, and the 1921 and 1928 Manuals expressly, provided that the injured spouse could not be compelled
to testify. This was consistent with a treatment of the rule as one
of privilege, and with Wigmore's general analysis of the rule. The
1949 Manual evaded the problem altogether by adopting the rule
that there is no privilege when the injured-person exception applies. If there is no privilege and the spouse is a competent witness, should not the injured spouse be compellable? Thus, although Judge Latimer says the doctrine of privilege was recognized in the 1949 Manual, the practical result of the basic change
therein was a return to an incident of the rule as one of competency, (.e., the compellability of the injured spouse as a witness.
With this history of the military rules respecting inter-spousal
testimony before us, let us now turn ta a Consideration of the
present military rules.

IV. THE PRESEST MILITARY RULES
A. Manta1 for Courts-Martial, 1951-General
The starting point of, and the framework for, the present military rules respecting inter-spousal testimony is the statement of
the rules appearing in the Manual for Courts-Martial, 1961, a t
paragraph 148e."
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There is little difference between provisions of the 1949 and
and 1951 lfanuals for Courts-Martial with respect to inter-spousal
testimony. As has been the case since the 1911 Manual, both
spouses are competent to testify without restriction on behalf of
the other. This aspect of the rules, therefore, requires no further
comment. The rule in the 1951 Manual for Courts-Martial as to
adverse spousal testimony is the Same a s that in the 1949 Manual.
I t is a rule of privilege, running to both spouses, jointly and
severally: the privilege disappearing when the witness-spouse is
the one injured by the offense of which the accused-spouse is
charged. The principal differences between the 1949 and 1951
Manuals are: ( 1 ) the 1951 Manual provides that if the spouse is
called a s a defense witness there is a waiver of the privilege as
to cross-examination upon issues concerning which there was
direct testimony and on the question of the credibility of the witness; ( 2 ) the 1951 Manual extends the privilege to unsworn
testimony of the spouse; and (3) the 1951 Manual adds under the
injured-person exception "forgery by one spouse of the signature of the other to a writing when the writing would, if genuine,
apparently operate to the prejudice of such other." I n the light
of the previous discussion of the 1949 Manual for Courts-Martial,
as compared with the previous Manuals, it is clear that the major
difference between the rule as stated in the Manual for CourtsMartial, 1951, and the other Manuals prior to 1949, is that the
privilege is treated as non-existent when the injured-person exception is applicable. As pointed out in the discussion of the provisions of the 1949 Manual, the statement of the general rule as
to adverse spousal testimony follows Wigmore, whereas the statement of the injured-person exception evades the problem of compellability of the injured spouse as a witness, which is left unsolved by Wigmore. Consider the following statement of the
drafters of the 1951 Manual as to the basis of paragraph 148e:82
Generally speaking, the discussion appearing in this paragraph was taken
from paragraph la4d. MCM, 1949. It will be noticed that in the 1961
text, 89 in the 1848 text, the general rule prohibiting the ~ a ofe one i p ~ v a e
8 8 a witneii against the other is treated as L privilege and not 8%B rule of
eompetemy. See Wigmore. see. 2227 et. aeq; United States Y. Mitehell.
13TF (2d) 1006, 1008. It s i l l alm bp noticed that this priyilege dma not
exist, and that the spoui-if
he or she is otherwise competent as a
witneill-oecupios no exceptional status and may be required to testifu,
if he or she i s the Yietim of the ti8nsgreaSim with whieh the other ipouie
ia ehsrged. See Rex Y. Lapwwth, (1931) 1KB11T; 28 RCL, Witnesses,
Beetion 68.

Note that Wigmore and United States v. Mitchell, which is
based upon Wigmore, are cited in support of the general rule,
IILegal and Legislative Basis, MCM, 1051, s t 235 (1961). (Emphasis
added.)
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while the provision providing for compellability of the injured
spouse, i.e., the provision that the privilege does not exist where
the exception applies, is based primarily upon Rex v. Lapworth,
an English case in \%-hichit was held that the injured spouse may
be compelled to testify on the ground that a t common law the
injured apouse became a competent witness, and enjoyed the
same status as any other vitness, including being required to
t e ~ t i f y : ~As mentioned above in connection a i t h the 1949 Y a n ual, it is eurious that the 3lanual general rule, which is expresslr
said by its drafters to be a rule of privilege, should hare an ereeption, the main incident of which is derived from B rule of
competency.
So much far the general background of the present Xanual
rules. Let us now proceed to a detailed examination of the components of the rule of the present Manual respecting adrerae
spousal testimony and an analysis of its interpretation in the
military cases to attempt to arrire a t the present military rule in
action. Of necessity reference will be made to federal eases in
areas %here no military case is available.
E. Who A t e Spouses Cnder the Rule
The rule prohibiting adverse spousaI testimony extend8 only to
lawful wedlock," and divorce will terminate the application of
the ru!e to either party ta the marriage, since it is the statu8 of
the parties a t the time of trial and not at the time of the offenses
that cantrol3.6j It follows, of course, that a divorced spouse mag
testify as to matters occurring during the marriage.B5 Spouses
of e valid common l a w marriage enjoy the protection of the privilepe.e? However, the burden of establishing the validity of such
B marriage is tipon the accused.68The Manual specifically provides
that the offense of bigamy is within the injured-peraon exception
to the rule, and the Court of Xilitary Appeals has specifically held
that the accused may not prohibit the first spouse from testifging.00 As to whether such ~ p o u s emay be compelled to testify will
be discussed in,f,a in connection with the injured-person excepm which i t v a s held t t h t ~n the ease
wed-perion exception by the Englirh
Criminal Evidence Act the injured ipauie m a y not be r e w i r e d to testify.
I 4 C Y 395341, Boone, 24 CMR 400 (1957)i Chl 337089. Alkzns a
n
d Seeuer8,
5 BR-JC 362 i 1 9 4 9 ) .
86 Pereira v United States. 202 F. Zd 830 (6rh Cir. 1953). ab'd, 347 U S . 1
(1951);Yoderv. United Stater, 60 F 2d 665 (10th Cir. 1939).
6 8 United States v, Ashby. ?45 F.2d 634 (5th Clr. 1 9 6 7 ) ; L'nited Statel Y .
Ganelin. 103 F 2d 123 ( 3 d Cir. 1939).
(7 United States Y . Richardson, 1 USCMA 558. 4 C B R 150 (1952).
b i Thia i s in aceold with the rule zenerally failawed In military law. See
par. 67e. MCbl, 1951. C N 395341, Boone, 2 3 C X R 400 i 1 9 5 7 ) .
69 United Stater V. W;se. 1 0 USCMA 639, 23 C h l R 105 (1939)
*eo lalm
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tion. Logically, i t should follow that if the second marriage is
bigamous the privilege should not extend to the second spouse of
the accused, who is not a lawful spouse. Howe!,er, determination
of the8e questions involves determination of ultimate issues which
the court must decide in arriving a t its findings. Who is to make
these determinations?
The bigamy situation has ne\,er been passed upon by the Court
of Militaq Appeals. However, the case of United States v. Richardson'o indicates that the court will follow what is considered
the orthodox rule that where the competency of evidence depends
upon the existence of a disputed fact, the judge determines the
existence of the preliminary fact upon a preponderance of all the
evidence.ll
In Richardson the accused was charged with two specifications
of taking indecent liberties with a female under 16 years of age.
He sought to defend on the ground of common law marriage between himself and the girl, and before any evidence was heard
the defense moved to dismiss the charges on that mound. The law
officer denied the motion after hearing evidence thereon in an
out of court hearing. Subsequently, during the course of the trial
fhe defense failed to object to the testimony of the alleged victim
on the ground of marital privilege. The United States Court of
Military Appeals found the procedure utilized by the law officer
to decide the motion to be inappropriate because the motion was
in effect a motion for a finding of not guilty based on the concept
that a husband ia not guilty of taking indecent liberties by placing
his hands on the person of his wife. To this extent the law officer
was said to have invaded the province of the court-martial in precluding a review of his ruling. With respect to the competency
of the victim to testify, however, the court stated:
If the Parties were married, the accused could claim B p r i d e g e against
his wife testifying. A detemination of the relationship for this purpole
is en interloeutory question and one which should be ruled an by the law
officer. . , , Perhapa the best procedure w u l d have dictated that he await
the time the question was raised by defense counsel. However, it l o m a
times expedites the trial of essea t o adopt 1 procedure which permiti all
preliminary or interlocutmy questions based on OUt-of-CoUit testimony to
be determined before the trial an ths mmits wmmenees. We see nothing
eiloneoui with a law officer hearing evidence outiiids the presence of
members of the e o u t p ~ i o rto trial far the pu~poseof being prepared to
rule on anticipated gueitions of law.

Some federal and state courts have departed from the orthodox
rule and introduced varying tests for the judge to apply in de10S~p7anote67.

I ll9f (1855) ; 6 Wimmore 5 1386.
&sa, CMR at 155.

71 97 C J S . W i l n e a m
72 I USCMA at
4

*oo m m
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termining the preliminary q ~ e s t i o n . ' ~Others have submitted the
issue to the jury after appropriate instructions from the judge?d
These departures have been criticized as relaxing the requirements for proof of the preliminary fact necessary to the reception
of the evidence and thus devitalizing the exclusionary rules of
privilege.ie
T h e United Statea Supreme Court has held that a "sham" marriage, entered into with the express understanding of the parties
that its sole purpose was to circumvent the immigration laws of
the United States and that it was never to be consummated, does
not render the persons thereto spouses within the meaning of the
rule.78 However, it appears that the spouses would be entitled
to the privilege even if they entered into the marriage for the
express purpose of gaining its benefits, SO long as a genuine marriage was contracted.??
The separation of the parties generally is held to have no effect
upon the application of the rule, unless, af course, one spouse is
charged with an offense arising out of such separation, such a s
abandonment of wife or child, which comes within the injured
person exception?e
C. What Testimony Is Prohibited
Unlike the privilege extending to confidential communications
between spouses, the rule prohibiting adverse spousal testimony
does not depend upon the nature of the testimony sought to be
elicited from the witness-spouse by the prosecution. The rule of
the Manual prohibits the testimony of one spouse against the
other, sworn or unsworn. Therefore, testimony in any form is
prohibited. Since, 89 we have seen, the relationship a t the time
Campars Miles V. United States, 103 US. 304 (1831) with Lutwak V.
United States, 195 F.2d 748 (7th Cir. 19521, o f d , 344 U.S. 604 (1953); see
d80. Matz v. United States, 158 F.2d 190 (D.C. Cir. 1948).
Chsdwiek V. Wiggin, 95 Yt. 515, 116 Atl. 74 (1922) ; People Y . Trlbott, 66
Cal. A m . 2d 654. 151 P.2d 308 (1949).
71 See Comment, 20 U. Chi. L. Rev. 313 (1953). Although the Court of
Military Appeala approved in Rwhardaon the determination of the preliminary fact by the law officer, paragraph 678. MCM, 1951, apparently would
permit the law omcer to submit the weation to the court.
78Lutwsk v, United Ststea, 344 U.S. 604 (1952). Note also that Lutwak
involved the "eoineidence" problem diseuaaed in connection with RicllMdaa.
77 2 Whartan, Criminal Evidence 5 771 (12th ed. 1955).
18 See Jackson v. United States, 250 F.2d 897 (5th Cir. 1958) i United States
V. Winfree, 110 F. Supp. 659 (E.D. Pa. 1959); 91 CJ.9. Wihlpaaea 5 81
(1956) :S WhaMn, op. oil. mpm note 17, at $772.
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of trial controls, the privilege extends to testimony concerning
offenses committed prior to the marriage.19
The privilege prevents testimony of a spouse against a codefendant of the other spouse. This has been held even though
the spouse of the witness is being tried separately and is not then
on trial.80 However, when under the circumstances the accusedspouse is immune from h a m by the testimony of the other spouse,
such a s by reason of plea of guilty or prior conviction, the other
spouse will be permitted to testify against the eo-defendant.81
The purpose of the prohibition in the Manual of unsworn testimony of the one spouse is to prevent the reception in evidence
against the other spouse of hearsay declarations that ordinarily
would be admissible under some exception to the hearsay rule,
such a s spontaneous exclamation.8P Of course, if the testimony
would be admissible in any event under the injured-person excep
tion, the prohibition &s to unsworn testimony would not affect it."
The prohibition a s to unsworn testimony should not extend to
extrajudicial statements of the one spouse in the presence of the
other accused-spouse indicating his guilt, where the accused's
failure to deny the statements indicated their truth. In such a case,
the statements are not offered a s those of the other spouse but
a s those of the accused by assent.a
What of evidence secured from the other spouse by the prose%
tion, such 88 documents? Wlgmore felt that such evidence should
be excluded, for to admit i t would be a violation of the spirit of
the rule.8' In a case decided under the 1928 Manual, a Board of
Review held that a letter from the accused's mother to his wife,
which was given by the wife to the trial judge advocate to impeach
the mother, "was a circumvention of the spirit and purpose of the
and
rule of the Manual for Courts-Martial, paragraph 120d
it would better have been excluded."86 In view of the obvious
intent of the drafters of the 1961 Manual to narrow the scope

. ..

States. 263 F.2d 304 (5th Cir. 1050): United States 7.
10 Wyatt Y . United States,
G m n ei , 200 Fed. 003 (E.D. Pa. 1814). Note, however, that the two ease8
easel
are cantyo on the question of whether the injured-person exception applies
seainst the melent
Dre-mmiiaee offense is against
where the premarriage
p x i e n t wife.
wife. See discussion of
injured-peraonexception, inlra.
soPaul v. United States, I 8 F.2d 661 (3d Cir. 1936): United S t a b v.
KnaeU, 230 Fed. 509 (E.D.Pa. 1816), af'd, 230 Fed. 16 (ad Ck 1817):
87 C.J.S.Witnasees B 103
I n s 'locc'
(1856).
81 Psrneil V. United States, 64 F.2d 324 (10th Cir. 1938) ; Aatwmd 1.United
States, 1 F . 2d 630 (8th Cir. 1024).
SI See A C M 7132, Hawiey, 14 CMR 827 (1964) i Legal and Legislative Baeia.

MCY. 1061, s t 2 3 5 (1861).
81 Legal and Legislative Baaia, M C M , 1051, at 235,236 (1061).
84United States Y . Anthony, 146 F . SUPP.323 ( E D Pa. 1866); 8 Wigmore # 2238.
1 6 8 wigmore # 2233.
88 C M 285445. C ~ M U56
~ BR
, 73 (1846).
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of the privilege it is felt that today a different result would be
reached.
I n a recent federal case:' a contrary result 1v-88 reached on
similar facts where the wife voluntarily furnished information
to the federal agents investigating her husband's income tax
returns. The court indicated, however, that the result would have
been different had there been a subpoena, order, or other court
process requiring her to furnish the information, or if the information had been furnished in a judicial proceeding. This raises
the problem of the application of the privilege to proceedings
before the Article 32 investigating offiicer. In view of the pronouncements of the Court of Yilitary Appeals that such proceeding is judicial in nature,63i t would appear that the privilege should
be applicable to the Article 32 investigation. The rule generally is
held to extend to any proceeding wherein the testimony of one
s p u s e directly incriminates the other.89

D. Erereise o/ the Privilege
Consideration of the method of exercise of the privilege Prohibiting adverse spousal testimony involves the questions of:
whose ia the privilege; how the prhilege is asserted; what is the
effect of a violation of the privilege; and whether the privilege
can be waived and, if so, how and by whom.
As we have seen, paragraph 148e, Manual for Courts-Martial,
1951 provides:
Aithaugh husband and x,ife are also competent 8itnes.en against each
other, the genemi rule is t h a t bath are entitled t o B P?iYiiege prohibiting
the use of m e of them as a witneai (svom OF u n w o r n ) against the other.

The drafters of the Manual clearly intended to incorporate the
theory of Wigmare into the Manual rule. It was Wigmore's view
that the privilege belonged equally to the accused-spouse and the
witness-spouse, and that either could assert it to prevent the one
from testifying against the other.00 Normally, the question of
vho possesses a privilege is important in determining who may
assert the privilege, who may wai!,e it, and the effect of a wrongful
denial of it, Le., mzho can benefit on appeal from error in its denial.
4 s noted in the discussion of the federal rules, Winnore's dichatomy of the privilege as belonging equally to both spouses causes
little difficulty in its application to the general rule; however,
this duality of privilege concept encounters logieal dificultiea if
it is sought to be applied to the injured-person exception. The
reason for this difficulty is, it is submitted, that as expressed by
81UnitedStsterv.miniree.170F.Supp.659 ( E . D . P a . 1969).
88 United States Y. Nichols, 8 USCPA 119, 2 3 ChlR 343 (1957).
Jur. Witnesass I 180 (1938)i 3 Wharton, op. a t . mprs note 17,

8858 Am.
at 8713.
80
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Wigmore, and by the present Manual, the practical operation of
the general rule, even though it is expressed as a rule of privilege,
is indistinguishable from its operation if it w r e considered a rule
of competency, whereas when Wigmore's dual privilege concept
is applied to the injured-person situation its operation as a rule
of privilege may be entirely different than if it were a rule of
competency. Although this discussion of "whose is the privilege"
is of particular importance to the consideration of the injuredPerson exception, and might well be delayed until that point, it
should prove helpful to an understanding of waiver and the effect
of a denial of the benefits of the rule.
The principal distinction between a rule of privilege and a rule
of competency aside from the claimed difference in purpaseQ1is
that the rule of privilege may be asserted only by the person who
has the outside relationship favored by the privilege,-this may,
or may not, be the adverse party to the legal action-whereas, the
rule of competency may be invoked, as of right, only by the person
whose interest in having the verdict follow the facts is a t stake in
the trial-the party adverse to the offeror of the evidence. I n both
cases, an improper denial of the benefit of the rule may be taken
advantage of on appeal only by the person who could invoke its
benefits a t the trial. The common idea that a rule of competency
may not be waived, while a rule of privilege may, ie not a valid
distinction.Qa Let us see how these distinctions might affect the
91 A rule of privilege is aaid to be designed not t o reveal the truth, but t o
e ~ n e e s lit, in the interest of outside m i a l relatianbhips which are regarded
of sufficient 8 m i d Importance to justify ~ ~ c r i f i cofe otherwise material facts,
while a rule of competency is designed to keep out unreliable iaeta. hleCormiek, Evidence g 72 (1054). The different reasons advanced for the marital
disqualification rules st common iaw, <.e., t o avoid perjury. to foster family
peace, ete., would appear t o qualify them either as rules of eompeteney or
privilege BJ far as this teat is concerned. For a d i m m i o n of the v ~ r i o u ~
reasons advanced for the rulea, 8ee 2 Wigmore 5 602 and 8 id. # 2228.
e* Benson Y. United States, 146 U.S. 325 (1892); ef. Graves 7 . United
States, I60 W.S. 118 (1898). Connider XileCarmiek's statement: "In our off
hand thinking about eridential privileges as distinguished from rules of
exeiudon, we are apt to asmme t h a t the difference is t h a t B privilege may be
elaimed or waived at one's election, ahereae B rule of exclusion operates sutomatieally t o keep evidence out. A moment's reflection will cause us to abandon
this View. We wvauid rets11 that a rule of exelusion, no less t h a n the privilege,
will also he waived ordinarily, if i t is not promptly elaimed, and only in rare
inatanees r i l l the trial judge of his a n n motion interpose to enforce the rule."
McCarmiek, EIidenee g 72 (1964). Compare Judge Latimer's statement;
"The two concepts of competency and pnvdege rhauld be kept separate and
apart, for if they are not. dimeulties are encountered when other principles
:f;:&tCfit$zr
fr
for neither the witness-spouse nor the party-spouse would be required to
Claim the Privilege 8 s the statute would do t h a t much f a r them." United
States V. Leaoh, eupm note 58, a t 395, 22 CUP. at 185.
*oo 19198
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practical operation of the Manual rule depending upon whether i t
is considered a rule af competency or a rule of privilege. In the
Usual case where the spouse is offered by the prosecution, if the
rule was considered one of competency, the accused-spouse, as the
party adverse to the offeror and interested in the presentation of
competent evidence, alone could invoke the rule. If he failed to do
so, it would be waived. The witness-spouse would have the same
status as any other witness. Under the Manual rule, which is a
rule of privilege, if the accused-spouse fails to assert the rule, the
witness-spouse may do so, and vice-versa. If both fail to assert the
rule it is w a i v d Q s In practical operation, however, i t is normally
the accused who asserts the rule, either done or in conjunction
with the witness-spouse. In any event, i t is the accused-spouse
who benefits primarily from the rule, whether it be asserted by
him or the witness-spouse, and i t is the accused who a s a practical
matter controls its operation, since if the accused-spouse should
not wish the witness-spouse to assert the privilege he may call her
as his awn witness, whereas, if she does not desire to assert the
privilege but wishes to testify, the accused may assert i t to frustrate her testimony. But consider the situation when the injuredperson exception applies. Clearly, the accused-spouse cannot claim
the benefits of the rule, whether i t be one of competency or privilege, for if he could there would be no exception. But what of the
witness-spouse? If the rule is one of competency, the witnessspouse cannot invoke the rule a t any time, it belongs exclusively
to the accused. If the rule is one of privilege, what happens to her
privilege? Is there any reason to deny her the privilege because it
is denied to her husband? Does she not still have the marital
relationship which she may wish to preserve? Yet the public a t
large may have an interest in punishing the wrongdoer, and her
testimony may be necessaly to a convi~tion.~'Whose is the privilege n o w ? Shores v. United Statese6 resolved the question by
finding that the exception was without the operation of the rule
and that therefore there was no privilege. The drafters of the
Manual solved i t in much the same manner by providing that there
was no privilege when the injured-person exception applies. SO
in that situation the privilege belongs to no one.
Let us now return to the remaining questions we set for ourselves a t the outset of our discussion of the exercise of the privilege.
We have seen that, consistent with the dual nature of the privilege,
the privilege can be waived by the consent of both spouses to the
93
e4
g6
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See note 6 4 supra.
174 ~ . 2 838
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use of one of them a s a witness against the other.06 This consent
may be express or implied, This suggests that a mere failure to
object would be considered consent, and hence a waiver, Such
has been the practice.e7 The Richardson case indicates, however,
that if for any reason the failure to object may not reasonably be
construed as consent, waiver will not be invoked. There can be
little quarrel 8s to the desirability of such a result. The Manual
also provides expressly for waiver as to cross-examination within
the scope of direct examination and on credibility, where the
accused has called the other spouse as a witness.
Since failure to object is considered waiver, and in the absence
of the privilege the spouse is a competent witness, it follows that
the person possessing the privilege must assert it by objecting at
trial if he is to enjoy its benefits. Since the privilege belongs to
both spouses, either may assert it a t trial. We have seen that
where the accused-spouse asserts the privilege he bears the burden
of convincing the law officer that the witness is his spouse.eB This
is consistent with the Manual characterization of the rule as an
exception to the general rule that both spouses are competent a s
witnesses against the other. As indicated above in the diacussion
of Richardson, the Court of Military Appeals has held that the
question is an interlocutory one to be decided by the law officer
upon a preponderance of all the evidence, In the ordinary case,
the testimony of the witness-spouse, in absence of contrary evidence, would be sufficient to establish the marriage relationship,
whether the privilege is asserted by the witness-spouse or tho
accused-spouse.O'
We have seen that either the accused-spouse or the witnessspouse can assert the privilege. There still remain several interesting questions as to the method, and effect, of exercise of the privilege. Can they avoid having to assert the privilege before the
court, either by advance notice to the trial counsel that the
privilege will be claimed or by insisting upon asserting, and having
decided, the question of the application of the privilege outside the
hearing of the court? Does the answer to this question involve the
96 Judge L a t h e r , in United State8 7 . Leach, mpva note 68, at 308, 22 CMR
a t 188, views the privilege 8 3 "single and indivisible, but it may be exercised
bv either the D B ~ V - B B O Y S B .the ntness-snause. or both." See the discussion
o? the views i f Chiif Judge Quinn and. Judge Ferguson infva under "the
injured-perron exception."
S i CGCM 0832, Ysawiwa, 10 CYR 686 (1066).
*sUnited States 7 , Richardson, apra note 67; CM 305341. Baanc, 23 CMR

400 (1067).

IQFor the procedure followed in a federal e m n in B mcalied coincidence
i.c., where the pmiiminarg question upon which admissibility depended
coincided with an ultimate question whioh the mart must determine, see Mats
Y. United States, 158 F.2d 100 (D.C. Cir. 1946).
case,

MILITARY LAW REVIEW
bigger question of whether the exercise of the privilege can
validly be made the basis for an inference adverse t o the aecusedspouse as to the nature of the testimony of the other Bpouse, had
such other spouae been permitted to testify. Should the answer
to the latter question differ, depending upon whether the privilege
was asserted by the accused or the witness? Yay the accused take
advantage on appeal of an erroneow denial of the privilege of the
witness-spouse?
The reason an accused desires to avoid claiming an exclusionary
privilege in open court is to avoid the risk that the court may infer
that the excluded evidence would he unfavorable to his cause.
Consequently, if the exercise of the privilege can validly be made
the basis of an adverse inference, a3 by trial counsel's argument,
there should be no right to avoid exercise of the privilege in open
court.
I t is a general rule that if a party has it peculiarly within hia
power to produce witnesses or evidence within his control an
adverse inference may be drawn from his failure to produce
them.100 If this rule is followed in this situation, the exercise of
the privilege by the accused properly aould be the basis for an
adverse inference. But what if the witness-spouse alone asserts
the privilege? I n such cases, the accused has not asserted the
privilege. Is the assertion of the privilege bp the witness-spouse a
matter sufficientlywithin the accused's control to make it fair to
apply the rule to him? Since the accused can call the other spouse
as hi3 witness if he doea not acquiesce in the assertion of the privilege by the witness, and he can assert the privilege if the witness
fails to da so, he does have complete control over the witness and a
very real advantage over the prosecution in the use of the witness.
Consequently, if the adverse inference is proper a t all, it should be
available regardless of whether the witneas-spouse or the accusedspouse asserts the privilege. There are no military cases involving
this question. In one federal case, the appellate judge utilized the
adverse inference from the accused's failure to call his wife to
corroborate his testimony to find sufficient evidence to sustain the
eonviction.lQ1 In assessing the accused's explanation of his newly
acauired means in defense of a robbery. c h a r.m
, Judne
. Learned
Hand said : m*
His sxplanation a i his new wealth his wife could h a w eonflnnrd and
ahe alone: Ihe was a competent w i t n e s Funk Y. United State& .

..

8s

100 2 wigmore
286-91.
101 United States V. Fox, 98

F.2d 913 (Zd Cir. 1938).
102Id. a t 916; c f , Graves V. United States, 150 U.S. 118 (1893), decided
when the accused's wife was not B competent W i t n e i S for or against him.
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The inference that she would not have confirmed him drawn from his
failure t o call her was much stronger than the EmtrBTy inference from the
prereeutian's failure; and his privilege against self-incrimination did not
protect him against such an inference.

Judge Hand recognized the advantage of the accused a s to calling
the spouse as B witness, and apparently aould permit comment
by the prosecution on the exercise of the privilege. I t must be
recognized, of course, that use of the adverse inference would have
the effect of undermining the value of the privilege. Since the
Court of Military Appeals has not ahown any tendency to narrow
the scope of the privilege, it is doubtful that it would approve of
trial counsel's attempt to utilize it.
If it is not conjidered proper for the trial counsel to comment
in argument on the exercise of the privilege, then logically the
accused should be permitted to assert the privilege and have the
question decided outside the hearing of the court, for the only
possible reason to insist upon its assertion in open court is the
hope that the court will draw the adverse inference. Wigmore
reports the majority rule to be that the prosecutor may not comment on the exercise of the privilege, but states that "the party
desiring to compel the spouse to testify may a t least call far the
testimony, and is not to be deprived of it until the party-spouse
formally objects and claims the privilege.Ioa However, he apparently does not consider the situation where the prosecutor is informed in advance that the spouse will not be permitted to testify.
In the latest supplement to hi8 work there ia added this paragraph
to the above quoted discussion:Io'
Even in a jurisdiction whish 8110'~sthe ealiing of the defendant's wife PS
B witness, it has been held that if the pmieeuting attorney, hawing that
she will not be permitted to testify, nevertheless calls her to the stand,
his act in so doing constitutes prejudioiai error.

Although within the dichotomy of privilege and competency set
out above, it could be argued that the witness-spouse exercises the
Privilege solely of the witness and that its denial infringes only
her right, since the accused is also the owner of the privilege and
it can be waked only with the consent of both, it is doubtful that
the court would draw such a fine distinction, even where the
accused failed ta object and assert his own privilege upon denial
of that of the witness. There is the further factor that if the
privilege of the witness-apouse is erroneously denied, the accused
is subjected to the risk that the court will draw an adverse inference from his exercise of the privilege. To require him ta assume
that risk or lose the benefit of the privilege entirely would be in10s 8 wigmore I 2243.
104 8 Wgmore 5 2243 (SUPP.
1958, at p, 266, n. 5 ) .
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consistent with not permitting trial counsel to argue on the inference, Consequently, it is believed that the accused would have
standing on appeal to complain of the erroneous denial of the
privilege of the witness-spouse, regardless of whether he subsequently exercised his privilege. If he exercised his privilege and it
was sustained, he could still complain of the possible adverse inference arising from his having been forced to exercise it, and if
he failed to exercise his privilege he could complain of the erroneous receipt of the wife's testimony in violation of both his and
her privilege.

E. Injured-Person Ezception
At common law there WYBS an exception to the accused's privilege
or right to prohibit the adverse testimony of the other spouse in
cases where the other spouse was injured by the offense charged
against the accused. Whether w e say the other spouse was competent to testify in these instances, a s is thought to have been the
actual common law practice, or that the privileges of the partyspouse and witness-spouse disappeared, as is provided for in the
present Manual, the remit was the same: The injured spouse was
permitted, and also could be compelled, to testify against the other
spouse. This is called the injured-party, or injured-person, exception to the general rule prohibiting adverse spousal testimony.
The phrase injured-person is thought more appropriate in the
criminal practice. The injured-person exception af the Manual for
Courts-Martial, 1961, reads a s follows :lo6
This privilege doer not exist, however, when the husband or wile is the
individual or one of the individuals injured by the offense with which the
other S P O Y B ~ is charged, as in a prmemtion for an P S ~ B Y I D upon one
spouse by the other, for bigamy, polygamy, uniadul cohabitation, abandonment of wife or children or failure ta svpport them, for using or t m i porting the wife for 'khite slave" 01 other immoral ~ Y ~ P O B or
~ S for
forgery by one S P O U B ~of the signature 01 the other to a m i t i n g when the
writing would. if genuine, spparently operate to the Prejudice of iueb
other.

As we saw in the discussion above of "whose is the privilege"
and the general background of the rule of the 1961 Manual, the

effect of the injured-person exception of the Manual is to destroy
entirely the privilege prohibiting adverse spousal testimony. This
means the dual privilege of party-spouse and witness-spouse, not
just the privilege of the party-spouse. As a result of the operation of the exception, therefore, the witness-spouse is a competent
witness to testify against the accused-spouse, and enjoys the eame
status as any other witness. She should, therefore, be a compellable witness. A literal reading of paragraph 148e, Manual for
106
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CourteMartial, 1961, and the portions of the Legal and Legislative basis set out above, seems conclusive of this point. Our problem in this area, therefore, should be to determine when the
injured-person exception applies. But, as stated above in the discussion of "whose is the privilege," the failure, or refusal, of
certain members of the United States Court of Military Appeals
to accept this interpretation has produced confusion as to the
correct interpretation of the Manual rule, The case in point is
United States v. Leach.'o' The problem in this case was whether
the law officer erred in compelling the wife of the accused soldier
to testify for the prosecution on the charges of adultery and unlawful cohabitation over the abjection of both the accused and
the wife.
Judge Latimer wrote the majority opinion, and, although his
treatment of the history and development of the common law and
military rules respecting inter-spousal testimony are not particularly helpful, he did perceive the proper interpretation of the
Manual injured-person exception : l o 1
The provision then goe6 on to 'BY that in those instances where the wife
ia L a injured party, there i P no pri~ilege. If there is ne privilege, I fail
to understand how either pa* has the right to claim one. A canstruetion
to t h a t effect would i p o r e the plain meaning of the words used. There is
no mention sf any exception for either spouse, and a cmstmction which
could g r a n t D. ppiviiege to the witness-spouse would be judicial leginlafirm
c o n t w m to the well expressed intent of the military legislators and in
direct e o d i c t with other tanom of Btxtutory construction.

Judge Ferguson, in his separate concurring opinion, saw no need
to reach the question of compellability of the wife as a witness:lO8
The o%ense was against the wife. Themforre the perpetrator of the won$,
the seeused. is certPiniy in no poaition to elaim prejudice, regardless of
the question of eompeilabiiitg af the wife. It appears to be the better mie
t h a t in such instances B defendant has no atanding to empiaim. The
~ B B B O ~far
S
exception from testimonial duty are peraonai t o the witneaa,
"it E O D E I ~ Isoieiy the htwellt8 o! the witnisa in his relation to justice
hia i n t e w t s not to hare his t e s t i o n i d duty enforced
and the atate,
against him where Paramount eonriderations of policy prevail over the
puqoae of judicial inveatigstion." The privilege does not eri8t for the
benefit of the party nor for the sake of the better ascertainment el the
t r u t h of hia UIYS~. Wigmore. I I Y P ~ B sec.
,
2106.

-

The section of Wigmare referred to deals generally with privileges,
but with respect to anti-marital testimony it refers to section 2241,
in which Wigmore discusses the general rule prohibiting adverse
spousal testimony and says the privilege belongs to both the partyspouse and witness-spouse. Judge Ferguson failed to appreciate
the fact that Wigmore does not consider the effect of the injured,011

7 USCMA 888,22 CMR 178 (1058).
a t 308,22 CMR a t 188.
a t 404,22 CMR a t 134.

107 I d .
10s I d .
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person exception upon the dual privilege. One wonders what his
ruling would be if the law officer, in a case not involving the
injured-person exception, erroneously overruled the objection of
the witness-spouse and compelled her to testify, the accused failing to asBert the privilege. If he adhered to the same analysis he
employed in this case, might he not say that the accused had waived
the benefit of the privilege, despite the waiver provision of the
hlanual?'08
Chief Judne Quinn was of the opinion t h a t the law officer erred
in compelling the wife to testify. He interpreted the rule of the
Manual in the light of the rule of the District of Columbia upon
the theory that by Article 36, Uniform Code of Military Justice,
"Congress intended that the court-martial practice correspond
as nearly as possible with that recognized in the trial of criminal
cases in the United States District Caurts,.""Q Since the District
of Columbia Code provides that the injured spouse cannot be compelled ta teatify, he felt that the Manual rule, in order to comply
with Article 36, must be the same. However, as we have seen
from our discussion of the federal rules above, the question of
compellability of the injured spouse is unsettled in the federal
courts, because neither the United States Supreme Court under
its rule making power, nor the Congress by statute, has spoken
on the question. Congress has spoken for the District of Columbia
in the promulgation of its Code. Thus, with respect to rules of
evidence in the trial of criminal cases, the District of Columbia
stands alone."l So, in his search for "the federal rule," Chief
Judge Quinn turns first to the one jurisdiction that is least likely
to furnish the general rule. He does consider other federal cases.
He says:"*
Turning to the cases1 every Federal ease on the subject that I know of,
and ahieh was decided before promulgation of the Manual, has rewsnbed
the privilege. , , . (citing csaes). In none of these cases vas the witnesnspouse compelled to tesrify.
It is interesting to note t h a t none of the four cases cited involved

the issue of compellability of the injured witness-spouse. One of
the case8 cited wss United States v. Mitchell llS which, as we have
seen, adopted in dicta Wigmore's dichotomy of the rules. Two did
not even involve the injured-person e x ~ e p t i o n . ~ Apparently,
~'
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Chief Judge Quinn's research did not disclose Shores v.United
States,"j diseuased above, which held that the injured spouse could
be compelled to testify. I t is interesting that the question of compellability of the injured spouse as a witness appears not to have
arisen in the federal courts until after Mitchell, i.e., until after
the transition of the rule in the federal courts from one of competency to one of privilege. Chief Judge Quinn sees this paucity
of cases an the point a s evidence that the injured spouse could
not be compelled to teatify. I t is submitted, honever, that a more
logical reason is that prior to this transition the injured spouse
was considered a competent witness and thus compellable the same
as any other witness, and the question was not raised.
Chief Judge Quinn's opinion in Leach was not, however, his
first word on the injured-person exception and compellability of
the injured spouse. In United States V.
he compared the
Manual rule with that of the District of Columbia, and his interpretation of Wigmore's statement of the rule, expressly recognizing that the drafters of the Manual intended that the injured
spouse should be compelled to testify, but refused to decide the
question of compellability of the injured spouse. His opinion in
Leach indicates that he has finally decided not to follow the rule
of the Manual.
So f a r as compellability of the injured spouse is concerned, it
appears that Judges Latimer and Ferguson will join to reach the
proper result, i.e., compellability. Whether Judge Ferguson's and
Chief Judge Quinn's faulty analysis of, and refusal to accept, the
Xanual rule will create other difficulties in the application of the
injured-person exception, or in the application of the general rule,
can not be determined a t this time. The significance and effect
of their interpretation of the injured-person exception and Article
36, Uniform Code of Military Justice, upon the military justice
system generally will be discussed infra.
Let us now turn to a consideration of when the injured-person
exception applies. Of coume, generally speaking, it applies when
the spouse is the individual or one of the individuals injured by
the offense with which the other spouse is charged. The difficulty
here is in determining what type of injury is contemplated, and
the offenses which are thought to produce such injury. The Xanual gives a list of the type of offenses contemplated. This list is
only illustrative, and not e x ~ l u s i v e , ~but
~ 7 how are we to know
what other offenses may be added to the list? Here the common
11ISupra note 95. The injured spouse also WBB compelled to testify in
Wyatt V. United States, 263 F.2d 304 (6th Cir. 1919), although of cour9e that
ease was decided eubrequent to publication of the Manual.
l l b 6 USCMA 297, 20 CMR 18 (1955).
117 IMd.
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law is not helpful because of its narrow basis f a r applying the
exception, and the federal decisions are not much more helpful
because of the uncertainties in the various lower federal courts
as to just haw f a r the injured-person exception can be carried.
This is particularly true of offenses against the other spouse's
property. As we have seen, subsequent to Funk v. United States,"'
aome of the lower federal courts viewed that case as carte blanche
authority to disregard the privilege, and permitted one spouse to
testify against the other on the joint premises that the privilege
was dead and that the injured-person exception applied."' Clearly,
Hawkins v. United States lZo destroyed the premise that the privilege as to adverse spousal testimony could be ignored completely,
but Hawkins did not affect, nor did i t explain, the application of
the injured-person exception,'?' since in that case the wife was
not the victim of the offense of which the accused was charged.
Consequently, i t is still too early to tell just what extensions of
the exception will be attempted by the lower federal courts, and
just how f a r the United States Supreme Court will go in permitting such extensions. As pointed out above in the discussion of
the federal rules, in view of Hawkins, any narrowing of the privilege in the federal courts will have to come through interpretation
of the injured-person exception.
An understanding of the offenses t o be included within the
scope of the exception must be sought by an interpretation of the
Manual provision in the light of the intent of its drafters.
The general intent of the drafters appears to have been to limit
the %ope of application of the privilege. This inference is justified by the express provisions for liberal waiver, and the provision
that the privilege does not exist where the injured-person exception is applicable, thereby providing for compellability of the injured-spouse as a witness.
Since it is clear that the specific offenses listed as coming within
the injured-spouse exception are merely illustrative, it would be
valid to ascertain the type or classification of offenses listed by
determining the intereat of the innocent spouee sought to be protected or vindicated by the speciflc illustrative offenses.
11s See text aceompanging note 22 mpm.
11) United States 7 , Ryno, 130 F. Supp. 686 (S.D.
Calif. 19551, n f d , 232
F.2d 681 (8th Cir. 1958); Hermann Y. United Statea, 220 F.Zd 218 (4th Cir.
1965): United States v. Graham, 87 F . Supp. 237 (ED.hlleh. 1949).
1 Z O see text aeeompanying note 34 sup7a.
111 Thia fact eeems to have escaped some armed f m m lawyers. Consider
the failawing quotation: "Though there has been diverlit? of opinion and
varletg of result heretofore, the Hawkinn deciiion has recommitted thz federal
courts to the mmmon law mle excluding the wife BLI a witness against her
husband except in C B B ~ Sof physical Yiolenee committed against her." Brief
for Appellant, p. 19, United Stateli V. Wise. 10 USCMA 539, 23 CMR 105
(1959).
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The following possible interests of the innocent spouse appear
to be involved in the listed offenses: (1) freedom from bodily injury (assault) ; (2) freedom from injury to property (forgery,
failure to support wife or children) ; ( 3 ) freedom from mental
suffering arising from violations of the marriage relationship
(bigamy, polygamy, unlawful cohabitation) ; (4) freedom from
injury to the marital relationship (abandonment, failure to support wife or children). The offenses listed to illustrate one interest may, of course, shade over into another; for example, bigamy
could be classified as an offense injuring the marital relationship
and also as one causing the other spouse mental suffering as B
result of a violation of the marriage relationship. Our classification has not covered the listed offenses of using or transporting
the wife for white slave or other immoral purposes. Where the
wife is forced to engage in such conduct these offenses could
reasonably be classified under (1) ( 3 ) or (4) above. Where the
wife is a willing "victim" of such offenses the interest sought to
be protected may well be primarily that of society generally.
However, the interest of the wife in not having her morals corrupted would also be present. So we can list that as another
interest. The interests listed under (3) and (4) above will present the most difficult problem of application when it is sought to
classify non-listed offenses. For example, should violation of, or
injury to, the marriage relationship include offenses such as
murder of the other spouse's child? There is no doubt that such
offenses impair the marriage relationship and cause mental suffering to the other spouse. But is such sufferins caused to the other
spouse, qua spouse; that is, does the other spouse became of such
position suffer injury not only in excess of that inflicted upon the
public generally, but in excess of that normally suffered by any
other person, no matter what his relationship to the accused? I t
is conceded that a liberal interpretation of violations of the marriage relationship causing mental suffering to the other spouse,
or injury to the marriage relationship, would destroy the privllege, since it can be argued that any offense by one spouse affects
the other more adversely than the public generally and thus injures the marital relationship. However, it is felt that this approach to the question will eliminate much of the confusion which
now exists, and, if applied reasonably, will still have a great deal
of room for application of the privilege. For example, would not
the offense of rape, incest, and carnal knowledge clearly be construed to come within the exception under this approach? Would
this be a radical extension of the exception? On the other hand,
would the inclusion of murder, or mis-treatment of the other
*a0 U l l l

171

MILITARY LAW REVIEW
spouse’s child be a reasonable extension? Does the special injury
here arise from the marital or parental relationship?
Should it logically make any difference that the offense charged
is attempt or assault with intent to commit an offense normally
within the exception? For example, should not the spouse be
permitted or required to testify if the other spouse’s attempt to
murder was foiled? O r should we limit the s p o u d s testimony
to dying declarations? This may sound absurd, but consider the
recent case of Benn
in which an Army Board of Review held
that attempted carnal knowledge was not within the exception,
although both sides conceded t h a t if the completed act of carnal
knowledge had been charged, the exception would have been applicable.
The method used by the United States Board of Military Appeals in determining whether offenses not specifically liated in
the Manual are within the injured-person exception has not been
consistent from ease to ease. In Ulzited States Y. S t r a ~ d , Chief
’~~
Judge Quinn, with Judges Latimer and Brosman concurring, held
the sending by the husband to the wife of a false notification of
his death to be in effect an abandonment, and, therefore, within
the exception. The reasoning employed s h o w that an approach
somewhat similar to that suggested above was followed. Chief
Judge Quinn, in considering whether the offense was within those
liated in the Manual, said:
Plainly, the enumeration is illustrstive, not exclusive. I t is also elear t h a t
injury to a testifying W Y P ~ is not confined to phyaieal wrong but includes
injury to personal rights. .
The actual offense with which the aeeuaed ii charged ia misuse of the
malls. However, the individual rights of the wife are nererthders alfeeted.

..

In Leach, Judge Latimer apparently followed the suggested
approsch in determining that adultely was an offense falling within
the exception. Judge Latimer said:’l’
Certsiniy, the ordinary meaning Of the language usad and the class Of
o f f e n ~ e r mentioned w i n t unerringly to the wnstmction t h a t “ i n j u w ”
mental avffering arising from violstions of the marriage reia.
tionship.

Judge Ferguson said
Examples of nume~.ousofsensea a g a i n d the wife are delineated in the

Uanvai in oonnection with her eompeteney as the injured porw. One of
the examples is unlawful cohabitation. I t would be YnrealiPtio to hold
that unlawful cohabitation with another woman would be an offense
a g a i m t the wife, yet adultery wodd not.
111 CM 401617, Bmn,
128 Sxpra note 116.

6 M a g 68.

111Unitsd Statas I. Strand, ~ D r note
a
116, a t 304, 206, 20 CDlR a t 20, 21.
111 United States I. Leach. mpra note 106, a t 397,22 CMR st 187.
118 Id. a t 404, 22 CMR a t 194.
172
*oo P310B

STATUS O F SPOUSES AS WITNESSES
Although he did not articulate his mental process in coming to
the conclusion, apparently Judge Ferguson also utilized the suggested approach. Chief Judge Quinn, on the other hand, completely
ignored the classification of offenses listed in the Manual for
6ourts-hlartial, and searched f a r the “federal rule” on the treatment. “E
arlnlterv.
.~
He found the “federal rule” in the old ease of Bassett Y. United
States.’17 wherein the United States Supreme Court in interpreting a Utah statute held that i t was merely declaratory of the
common law and that since a t common law only offenses of violence by one 8pOUse against the other were within the injuredperson exception, the offense of polyamy was not within the exception. The Court said:l28
~~

~~

Polygamy and adultery may be mimes which involve dialoyalty to the
maIitai relation, but they m e rather crimes against such Idation than
againit the wife and, as the statute rpeaka of crimes a p i n s t her, it is
simply an affirmation of the aid, familiar, and just e~mmonlaw d e .

Since both bigamy and polygamy are included in the offenses
listed specifically in the Manual, it is difficult to see how Chief
Judge Quinn can possibly rationalize not including adultery within
the exception on the ground that it is an offense against the marital relationship and not against the wife. Compare his treatment
of adultery in Leach with that of bigamy in United States v.
anual rule regarding bigamy as
The precedent cited was an 1887
any prosecution for bigamy , , ,
under any statute of the United States’’ one spouse is a “competent
witness’’ against the other.1ao Could there be any clearer Congressional intent t o include offenses against the marital relationship irithin the exception?
Chief Judge Quinn’s approach in Leach in seeking the federal
rule to determine if an offense is within the exception is unsatisfactory not only because it disregards the rule of the Xanual, but
also because, as pointed aut above, the federal decisions are presently unsettled a8 to the scope of the injured-person exception. In
fairness to Chief Judge Quinn, however, it should be understood
that hi8 opinion in Wise concerning bigamy was not in disregard of
the liianual rule which specifically lists bigamy but was in reply
to a contention of appellant that paragraph 1488 of the Manual
far Courts-Martial, 1961, and military cases construing the injured-pereon exception of that paragraph to include offenses involving injury t o the marital relationship, were not in accord with
111 131 U.S. 406
128 T i ( / + I O 6

._.-.....

llD

(1890).

10 USCX.4 559, 28 CMR 105 (1959)
Stat. 635 (1887).
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traditional military law nor with general federal practice and
should be overruled.'a' Therefore, Judge Ferguson's concurrence
with Chief Judge Quinn's opinion in Wise cannot be taken a s an
indication that he is endorsing Chief Judge Quinn's practice of
searching for the federal rule to determine if an offense should be
considered within the exception.
Having determined in the particular case that the offense charged
against the one spouse is one that normally falls within the operation of the injured-person exception, either because i t is specifically
listed in the Manual or because it may be subsumed thereunder in
the manner suggested, we must then face the problem of whether
for the exception to apply it must appear that the other spouse was
in f a c t injured by such offense.
The common law is of little assistance here since a t common law
the exception was limited almost exclusively to offenses involving
physical violence to the person of the innocent spouse, which of
course did involve injury in fact. However, in such cases the
gravity of the injury inflicted or intended or the amount of force
used does not appear to have been a determining factor. The
nature of the offense appears to have been the primary consideration.
It is submitted that here too i t is the nature of the offense rather
than the fact or extent of injury which was intended, and should
be held, to control. In other words, if the offense is of the class
which is considered normally to injure the innocent spouse within
the limits which have been suggested in the above discussion of the
type of offenses included within the exception, the exception should
apply. To require a showing of actual injury to the innocent spouse
is felt to be subject to the objections that it (1) would necessitate
undue consumption of time: (2) would create substantial danger
of confusing the issues: ( 3 ) would subvert the purpose and policy
of the rule by encouraging the reluctant witness-spouse to commit
perjury to escape being compelled to testify, and by forcing the
willing witness-spouse to choose between perjury and condemnation
of the accused-spouse, for, as pointed out by the United States
Supreme Court in Hawkins v. United States,'sa voluntar~ con-
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demnation is apt to be more damaging to the relationship than
involuntary testimony; (4) would defeat the intent of the drafters
of the Manual to provide for compellability of the injured spouse,
since the witness-spouse could avoid being compelled to testify by
claiming there was no injury, particularly in offenses involving
violation of the marital relationship; ( 5 ) would defeat the intent
of the drafters of the Manual to narrow the scope of the privilege
by a broadening of the scope of the exception, and ( 6 ) would lead
to ridiculous results in the application of the rule.
An idea of the results that would flow from the requirement of
actual injury to the innocent spouse may be gained from the
following hypothetical situation: The accused is married to an
independently wealthy woman. In view of his low pay a s a
Captain and the prospect of many long years in such grade, he
begins to cast an emious eye towards his wife’s money. One
day she receives through the mall a s a gift from her wealthy
parents B check for $10,000. Angered a t this slight on her “in.
dependence,” the wife throws the c h x k on the desk and says that
she doesn’t want it and is going to return it to her parents. The
accused forges his wife’s name to the check and cashes it
and secretly buys himself a Xercedes SL500. Subsequently,
having had a change of heart, the wife decides to keep the check
and buy her husband a Mercedes SWOO. When she discovers
the check is missing, thinking it was stolen by an enlisted man
who worked a s a handy-man around the house, she reports the
loss to the military police. Subsequent investigation points to
the husband and he is tried for forgery. At the court-martial, in
an out of court hearing held to determine whether she shall be
required to testify against her husband, the wife testifies that she
is not angry a t her husband, does not wish to testify against
him, and was not injured by his act because she has plenty of
money and was in fact going to keep the check solely to buy her
husband a Mercedes SL500. Is she an injured spouse within
the Manual rule exception?
Among the illustrative offenses in the Manual is forgery by
one spouse of the signature of the other to a writing when the
writing would, if genuine, apparently operate to the prejudice of
such other. Yet,the wife says she was not in fact injured.
In connection with our hypothetical case. consider the recent
cases of Undted States v. Wooldridge’a‘ and United States v.
Wise.’*‘ both involving the offense of forgery of the wife’s name
to a class Q allotment check.
188
114
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10 U S C M A 610.28 C M R 78 (1859).
10 U S C M A 639,28 C M R 106 (1968).
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I n Wooldiidge, the evidence was undispated that the accused
without authority of his wife signed his wife's name to four allatment checks naming her a s payee, and disposed af the proceeds.
Chief Judge Quinn, in an opinion concurred in by Judge Ferguson
a8 to result only, held thai there was "insufficient evidence t o show
that the accused's action in signing his wife's name to the allotment checks resulted in injury to her."l35 To support his holding,
Chief Judge Quinn drew upon several sources of authority. He
noticed the nature of the allotment check and that the \%-rifeis not,
by statute, given a separate and exclusive property interest in its
proceeds, and then made this curiouj aiatement :I36
If he has some Sort of vested interest in the sliotment, it may be t h a t he
has an implied authority t o change the aheek to cash and use the proeeedi
for the "apeeiai purpose" for rhieh the oheek is intended.

Aside from the evidentiarl- question, the first thought that come3
to mind here is, why all this concern about permitting or compelling the wife to testify on a forgery charge if the husband had
implied authority to convert the check to cash? If he had such
authority, would there be h forgery? To Support this so-called
"implied authority,'' Chief Judge Quinn cited Ciiitrd States v.
R y n ~ . ' ~ 'In that case, the accused was a h charged with forgery
of the wife's allotment check, and the trial judge permitted the
wife of the accused to testjfy as to his lack of authority to sign
her nsme to the check. To support his ruling in this regard, the
trial judge relied upon the fact that the accused had abandoned his
right to claim the privilege by living in an adulterous relationship,
and the fact that the forgery of the IT-ife's name \%-asa crime
against her and an interference with her right "to hare the integrity of the Government check respected by omission therefrom
of f ~ r g e r i e s . ' ' l ~I t~is true that the triai judge in llniied States v.
Rgno waxed eloquent as io the abandonment of the marital duties
and said:13D
By abandonment of the marital duties and privileges, such B husband has
also abandoned any right t o z m r t a prii.ilege to have his wife barred
from giving testimony in B prosecution againit him.

Careful reading of the trial judge's opinion discloses that he is
attempting to use the dictvm of the United States Supreme Court
in the Funk1Gn
case as to examining the question of marital privileges "in the light of general authority and sound reason." To
accomplish this he tried to bring the offense within the injured
185 United Stater V. Wi'ooldridge,supro note 133, at 515,2S CUR st 81.
186

I d . at 513, 514, 28 C M R at 78,SO.
F. Supp. G3S (S.D. Calif. 1955), s r d , 232 F.2d 581 (8th Cir. 1856).
Id. at 690.

187 130
128

IS@ Id. at 688.
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person exception, and also to narrow the scope of the privilege
generally by denying the privilege to the undeserving spouse who
has abandoned his marital duties. I t is noteworthy that he cited
Funk, the dissenting opinion of Judge Clark in United States V.
Walker,"' and Rule 26 of the Federal Rules of Criminal Procedure
~~
to sustain his attack on the general rule of p r i ~ i l e g e . 1Chief
Judge Quinn attempted to reverse this procem and argue that lack
of evidence of abandonment of marital righta by the accused is
sufficient to show that the innocent spouae was not injured by the
accused's forgery. Apparently he failed to realize that the portion
of Ryno concerning abandonment of marital duties is not based
upon the injured-person exception but upon the erroneous belief
that Fvnk had abolished the rule prohibiting adverse spousal testimony. The United States Court of Appeals f a r the Sinth Circuit
disposed of the attempt of the trial judge in Ryno to broaden the
scope of the injured-person exception and to narrow the scope of
the general rule of marital privilege by finding it unnecessary t o
decide the question. It simply found sufficient evidence to corroborate the accused's confession in evidence aliunde the wife's
testimony. Chief Judge Quinn diimissed the action of the court
of appeals by saying 9 4 3
Far the purpo~esof this case, we can dinregard the limiting e l e c t of thia
holding an the ruling of the trial judge.

The Court of Appeals did answer the accused's contention that
he had implied authority to endorse the check-"There is no merit
in appellant's point that appellant had right by operation of law
to endorse the check in question. To hold otherwise nould, in many
cases, frustrate an evident purpose of Congress to provide for
dependents of servicemen and protect them against possible neglect
and indifference."l'b But Chief Judge Quinn cites this case a s
authority for the proposition that the wife ia not injured by the
husband's forging her name to the allotment check!
Judge Ferguson concurred in the result reached by Chief Judge
Quinn in Wooldridge an the basis that "an enlisted member of the
military service has such a property interest in a Class Q allotment check, designed to pay & basic allowance for quarters, that
the endoraement thereon of his wife's signature does not constitute an injury to her upon which the competency of her testimony
141 Suma note
111 S e i

29. at 660.
the diacu&n of the federal rules,

BUP,O.

United States Y. Wooldridge, aupro note 133, a t 514, n. 5, 28 CMR at
n. 5. Although for purpose of argument Chief Judge Qmnn might validly
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80,

have ignored the Comt of appeals lmiting opmion, how could he ignore the
limiting eReet of Hawkins P. United States?
144 Ryno V. United States, 232 F.2d 581, 584 (QthCir. 1966).
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over his objection may be predicated""' As to the effect of this
on the issue of forgery or no forgery, he stated:"'
Whether that proper@ interest is also suflcient t o bar the accused's con.viotion of forgery of such an allotment check is not now before YI.

Judge Latimer dissented on the ground that the court was not at
liberty to ignore the rule set out in the Manual by the President
pursuant to Article 36, UCRIJ. He then proceeded to demonstrate
that the wife of the accused was an "injured party" within the
Manual exception by showing how she would be injured by being
deprived of money for support. Our hypothetical situation abave
seems a little more real when we consider his concluding remark
on this matter:14'
I know not what it takes to injure some people, but I venture to iYggeit
that to all but the wealthy hewice wife. deppiving them of the monthly
sums due under the allotment program would not only be m injury, it
would be a calamity.

In Ll'nited States v. Wise,"B the accused had been found guilty
of bigamy and forgery of his wife's name on her allotment checks.
The fact situation surrounding the forgery was quite similar to
that in Wooldi.idge,supra. with the added factor that the accused's
wife was shown (by the accused's testimony) to have a bad moral
character, to have married him without having loved him, to have
refused to live with him, and, upon his threatening to send her
allotment checks back to Washington, to have told him she "didn't
give a damn" about what he did with the cheeks. Chief Judge Quinn
wrote the majority opinion, Judge Ferguson concurring, and Judge
Latimer dissenting.
With respect to the bigamy, after outlining the history of the
application of the privilege to the offense of bigamy in the federal
courta, and concluding that its inclusion within the exception had
been fixed a s a rule of evidence within Rule 26, Chief Judge Quinn
the Manual statement is firmly grounded in
concluded that ".
We hold, therefore, that the accused's wife was a
precedent.
competent witness and could soluntadiy testify against him on the
bigamy charge""@ (emphasis added).
As to the forgery offenses, Chief Judge Quinn adverted to
Wooldridge and stated :'so

...

..

We noted limemi tourti which conaidered the matter concluded the apose
1'5 United States V. Wooldridge,
141 Id. at 616,28CMR a t 82.

mwm note 133, s t 616, 28 CMR at 81.

CMR a t 86.
sllpro note 134.

l 4 i l d . st 519, 28
148

United States Y. Viae, mars note 134, a t 642, 28 CMR at 108. Note the
u e of the word "vo1untaniy:' Could Jndge Ferguson'a emeurrence indicate
that he is swinging over to Chief Judge Quim'ar i m o l n t on the iame of
eompeilabiiity?
150 I b i d .
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whose signstore 1 ~ 8 sforged was not competent to teitiiy against the
other. We did not deeide whether B different rule obtains in the miiitem
because of the Manus1 provinion, or whether "in the light of reason and
experience" such other rule should apply.

He then pointed out that both Wooldridge and Wise involve Government allotment checks, and that the husband has a substantial
interest in its proceeds, and then said
In this EBB+ undisputed evidence shows the atcumd's wife refused to live
with him, and told him he could do whatwer he pleased a b u t the allotment. The wife's own testimony shows she renounced all interest in the
February check and its proeeeda, and did not =ped to receive any more
cheeks. Therefore signing her name to the checks did not comtitute an
injury to her. Consequently, BL~to the forgecy speeifitations, the defense
objection to the competency of the wife to testify against the seeuaed wall
erroneourly o l e m l e d .

Is Chief Judge Quinn saying that the wife authorized the accused
to endorse her checks? Judge Latimer thinks not, for in his dissent he pertinently points out that if this were the case the endorsement would not be forgery and the evidentiary question would
never have been reached. Is the Chief Judge saying then that
where the wife does not fulfill her marital obligations, she has no
interest in the allotment check which will make her an injured
person if that interest is unlawfully appropriated? If the checks
were stolen by a stranger, would not her interest support a charge
of larceny alleging her a s the owner? Could Chief Judge Quinn be
announcing a new rule that the injured spouse who has not fulfilled the marital obligations will not be given the "benefit" of the
injured-person exception? It is indeed curious that he upholds a
privilege intended to preserve the marital relationship by showing
that the relationship is a t an end? Judge Latimer dissented a s to
the wife's being injured by the forgery on the same basis that he
dissented in Wooldridge. In addition he found the wife's bad character to be irrelevant to any issue in the case.
It is believed that the foregoing discussion of U'ooldridge and
Wise is sufficient support of the assertion that it is the nature of
the ofFense charged rather than the fact or extent of actual injury
that should control the application of the injured-person exception.
In fact, Chief Judge Quinn has apparently appiied that test in
other cases. In United States V. Strand,-a after finding that the
husband's false notice of his death constituted an abandonment, he
found the exception to be applicable without inquiring as to actual
injury. Indeed, the holding that the notice could not be the subject of forgery is equivalent to a holding that there was no injury.
In United States v. Leach'bs he did not mention actual injury in
111 Ibid.

Suva note 116.
note loa.

168sugl.
*GO PSIIB

178

MILITARY LAW REVIEM
connection with the unlawful cohabitation offense which he inferentially found to be within the exception. And, most curious of
all, in Lhited States v. Wise where he looked for actual injury in
connection with the forgers offense, he held bigamy to be within
the exception with no mention of actual harm to the wife. Judge
Ferguson likewise has n e ~ e rapplied the specific injury teat except
in Wooldridge and Wise, and his concurring opinion in Wooldridge
indicates that his position in those cases is really that a husband
cannot be guilty of forgery in endorsing without authority his
wife's name to her allotment check because of the peculiar nature
of the check. Cndoubtedly Chief Judge Quinn's opinions in those
two cases are affected by his feeling that a husband should not be
convicted of forgery under those circumstances. What i3 unfortunate is that the rules of evidence should be perverted to reach
what is considered a just result in a particular case. Surely a less
confusing and more forthright basis for reaching the desired
result should be found.
Judge Latimer has never applied the actual injury test to determine the application of the exception, although in Wooldridge he
did attempt to rebut the opinion of Chief Judge Qiiinn by showing
that there was actual injury to the witness-spouse. Consequently,
it is felt that outside the area af forgery of allotment checks, Judge
Ferguaon, a t least, will join Judge Latimer in applying what might
be termed the "general injury" or "nature of the offense" test,
ik,not requiring actual injury but only that the offense be one
generally falling within the class of offenses considered to be
within the exception. This will eliminate some of the confusion
surrounding the application of the exception when an offense has
been determined to be of the general class falling within the exception. I t d i not, of course, affect the troublesome problem
discussed abore of deciding what offenses not specifically listed in
the llanual shall be considered within the exception.
One further aspect of the injured-person exception deserves
mention. I t will be recalled that in discussing "who a r e spouses"
under the adrerse apause rule it was stated that application of the
rule depended upon the status of the parties a t time of trial and
that consequently the accused could gain the benefit of the rule by
marriage subjequent to the offense. One important limitation of
this application of the rule is that marriage of the victim of an
offense which is normally within the injured-person exception will
not defeat application of the exception, although apparently auch
was not the case a t the common law,."'
15d Wyatt %.United
,
States, 263 F.Zd 304 (5th Cir. 1969); ooiit7o. United
Stater v Gwynne, 209 Fed. 993 (E.D.
Pa. 1910.
*oo 281DB
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F. E.fect and Significance of Court of
Militoru Appeals Decisions
There are a t present only two areas in which the military law
respecting inter-spousal testimony is seriously confused. These
areas are the question of compellability as a witness of the injured
spouse, and the application of the injured-person exception when
the offense charged against the husband is forgery of the wife's
allotment check. On the question of compellability the Court of
Military Appeals has managed to come up with the proper answer,
despite faulty interpretation of the Manual rule by two of the
judges. If the result of this confusion of interpretation and application can be limited simply to the inability of the Government to
prosecute successfully the soldier who forges his wife's allotment
check, there is not too much reason to be disturbed. However, it is
alarming that even this much confusion has resulted from 80 few
cases, and what is worse, and what must be apparent from the
foregoing discussion of the several judgea' views, is the danger
that the approach presently being used will only create more confusion and uncertainty. For example, the question of what offenses
generally fall under the injured-person exception may well cause
trouble in the future. Even so, if involved were only the military
law respecting inter-spousal testimony, because of the relative
infrequency of cases in that area, there would be little cause for
concern, and one might be justified in dismissing this study as an
interesting intellectual exercise. However, the present status of
inter-spousal testimony is symptomatic of a larger, much more
serious problem, involving the very foundation of rules of evidence
in military law. The decisions of the United States Court of Military Appeals which have been discussed above demonstrate clearly
that one member of the court has an erroneous belief as to the
source and content of the rules of evidence generally to be applied
in trials by courts-martial, and that another member joins in that
erroneous belief, at least in part.
Several quotations from the opinions of Chief Judge Quinn will
serve to point UP the above assertion. Consider the fallowing
quotation from his analysis of the Manual inter-spousal testimony
rules in U n i t e d s t a t e s v. Leaoh:lSk
Manifestly, Congreaa intended that the court-m%~tial
practice correspond
an nearly LII possible with that "recognized in the trial of criminal aiin the United States District court%." Artiele 56, U C W , 60 USC 611.
What then was the Federal procedural bneliground against which the
Manual 9181 promulgated? Certainly i t WBLInot Rex V. Lapwmth l K B l l 7
(1951) a British UBL
. . One of the primam I O Y I C ~which
~
thii Court

.

111 United

AUO 11198

States Y . Leach, mpru note 106,a t 405,22CMR st 185.
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hsr consistently recognized i s the District of Columbia Code enacted by
the United State8 C0ngle.s.
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the President pursuant to Article 36, particularly where there
cannot be any contention that such rules violate the Uniform
Code.16Q
The legislative history of Article 36 shows beyond cavil that
the President i s not confined t o prescribing rules of evidence
generally recognized in the trial of criminal cases in the United
States District Courts. Consider the following excerpts from the
Congressional hearings on Article 86 of the Uniform Code when
desirability of confining the President to the federal rules of
evidence was discussed :I80
VR. ELSTON. One ather question, Xr. Chairman, and t h a t is about
the rules of evidence, I am referring to subieetion (a) , , , ,

....

Can you give UB any care in which the rules of evidence generally
recognized in the United States District Courts ahould not apply?
MR. LARKIS. No, 1 cannot think of one BO f a r as a criminal ease is
concerned, at this minute. But I h a m not tried to make a comparison
throughout.

MR. RIVERS. Under this %=tion why eould not the Preaident say, I do
not deem i t practicable t h a t the generally aeeepted rnles of evidence
apply under this. The President might be B layman.
MR. ELSTON. He could say that.
MR. RIVERS. Surely.

....

M R . ELSTOB. What we are complaining about is when you get autside of the code and he issues regulations saying what the rule8 of
evidenee ahall be.
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the problem.lfiz Judge Latimer seems to be the only member Of
the Court of Military Appeals who recognizes such fact. Consider
his statements in UnitedstatesV. Leach:"'
I believe the framers of the Manual reeogniied the drift away from the
rigidity of the common law, and Oeitainiy if the Federal courts have the
authority to proclaim a rule prescribing the qualifleations of a wit"-8,
then Article 36 of the Uniform Code of Military Justice. 60 USC See. 611,
i s ample authority for the President to do hkewise. Cong2.e.~nanted him
the authority t o prescribe mode of proof before courts-martial. and he hes
promulgated a rule of competency which i s binding on thia Court.

and:"'
While I have presented some of the arguments t o support the Mbanud
~ u l e ,there m a - bo good countervailing ones. I need not dzeide which d
the two sides of the argVment are the most p e r m ~ s i v enor which I prefer.
Ail I neEd t o do is t o establish t h a t the Manual d e i s not so unreasonable
t o be nonenfarceabie. If i t is not, I am not free to disregard it.

Moreover, the fact that appointed appellate defense counsel
requested the Court of Military Appeals to overrule paragraph
148e of the Xanual and cases based thereon as being "neither in
accord with traditional military law nor with general federal
practice,"16t and appellate Government counsel argued the issue
in an opposing brief without even mentioning Article 36,Uniform
Code of Military Justice,'e' shows quite clearly that it is not only
certain members of the Court of Military Appeals who fail to
understand the source and content of the rules of evidence to be
applied by courts-martial.

V. CONCLUSION
In the area of inter-spousal testimony before courts-martial,
the United States Court of Military Appeals has erred in its
interpretation and application of the Manual for Courts-Martial.
1961. The effect of this error upon the military law respecting
such testimony is not of itself any great deterrent to the efficient
administration of military justice. Its significance lies in the
161 Par. 137, .\ICM, 1951, provides in p a r t : "So f a r as not otherwile preaeribed in thin mannal, the rules of evidence generally recognized in the trial
of criminal eases in the United States district courts or, when not incanmitent with aueh rules. a t common law will be e.DDlied b v eo~rtt.-martie.I."
supra
108, at 3 9 4 , 3 0 6 ,cnm
~ ~ a t 184,isa.
1 0 4 Id. a t 400, 22 CMR at 180.
146 see note 131 Sup70.
Io6 Government eounsel also failed t o point out t h a t the Xanval listed
forgery of the other spouse's name as within the injured-person exception
but tried, on the basis of United State8 7. Strand, to argue t h a t the forgery
constituted an abandonment of the wife after rattieall eonceding the esse by
this statement: "As to most inatan& of f%gery, t l e coum appear goneraliy to be in accord that this i s not a mime against the perion of the other
B P O Y S BO
~ as to permit the latter to testify against the forger upon a criminal
prosewtion f a r t h a t offense. (See. 11 ALR Zd, Slcpra, sections 10 and 89)."
Brief on Behalf of the Government, p. 6, United States Y. Wise, 10 USCMA
638.28 CMR 106 (1869).
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fact that in refusing to follow the Manual rule the Court of Military
Appeak has abused its poivers. Already there is talk of appeal
to higher judicial authority or to curbing legislation if the court
does not exercise nreater restraint in the exercise of its power to
determine that regulations of the President are invalid."' The
effect on the military justice system of attempted exercise of either
alternative is not pleasant to contemplate. There is great danger
that many of the improvements brought about by the enactment
of the Uniform Code of Military Justice would be lost. Every
effort muaf be made to find a solution within the framework of
the existing system. The poor quality of some briefs presented
to the Court of hlilitary Appeals an cases in this area indicates
that the serrices could do much to alleviate the problem by closer
supervision and control, and continuing education, of appellate
counsel.

181 Frsteher, 6lip1c1
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CODIMERTTS
SOME THOUGHTS OK FEDERAL COURTS AXD ARMY
REGULATIONS.* Among military laivyera and other officials
there has long been a distinction made between Army regulation8
which a r e in implementation of a particular statute and those
which are not. I t is agreed by these authorities that a regulation
implementing a statute has the “farce of law” and is binding
on the Secretary of the Army himself as well as on others until
changed in a general and prospective manner.. However, where
a regulation is considered not to implement a n y certain act of
Congress, the traditional view has been that the Secretary is not
bound, but in his discretion he may waive the regulation or
make exceptions to it.‘ In 1954 the United States Supreme Court
held in Aemrdi v. SheeghnessU* that regulations promulgated
by the head of an executive department (the Attorney General)
prescribing administrative procedure in a matter oyer which he
had by law an absolute discretion were binding on the department
head and that a violation of those regulations invalidated his final
discretionary action in the case. The decision with its progeny
gives reason to believe that the distinction as t a types of Army
Regulations may be no longer valid and that the nonbinding view
of regulations not in implementation of statute has been undercut.
Without attempting to exhaust authority an the point, this comment sets forth some thoughts on the probable impact of the
Aeeardi line of decisions in this area of military law.
The rule, dating well back into the nineteenth century, that
even the promulgating authority is bound b y regulations made
pursuant to statute, seems t o be based on the theory that such
regulations are in effect a part of the statute; they are thus, in
legal contemplation, of substantially equal dignity. A regulation
has been so classified only if it could be pinned to a particular act
of Congress and if there could be found an express or implied
delegation by Congress to the executive head to make rules to
carry out the act‘s purposes. This often has raised close questions,
and through the years numerous opinions haxw issued from The
* T h e opinions and canclu~ionapmrented herein are those of the author
and do not neeesaarily represent the views of The Judge .4diaeate GereraYs
Sehaal nor anyother mvernmental aeencv.
I JAGA 196816456; 5 Ssp. 1958:-16 Cornpi. Gen. 936 (1936); Op. J l G N
10531169, 15 Aug. 1953, 3 Dig. Ops. Warr. & FI. OR. 5 27; Lieber, Remarks
on The Army Regulations 6-9 (189s).
2

341 U.S. 360 (1054).
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Judge Advocate General of the Army as to whether certain regulations were of this type. Thus the opinion was given that AR
635-120 concerning resignations of officers is not in implementation
of statute and hence it8 provisions may be waived by the Secretary.s
On the other hand, for example, “instructions” to oRcer selection
boards were said to implement the statute authorizing the boards.‘
A m y regulations not stemming from an identifiable statute
depend for their efficacy ultimately on the constitutional authorits
af the President as commander in chief and as the executive.
“These constitute the greater part of the Army regulations.
They are not only modified a t will by the President,” wrote Lieber,
“but exemptions from particular regulations are given in exceptional cases , , ,’’$ Winthrop was somewhat ambiguous:
“While regulations, ‘intended for the government and direction’
of officers and agents under his authority, would not legally restrain, in the exercise of his executive powers, the President, o r
the head of the Department by whom the same were made, yet
the President, a8 well as any other executive official, would be so
f a r bound by general regulations framed by him that he could
not justly except from their operation B particular case to which
they applied.”‘ Whatever meaning may be put on that statement,
the consistent position in the Army has been that regulations not
in implementation of statute may be waived by executive discretion in individual cases.
Apart from the recent Aecardi line of cases, the courts in the
past Seem ta have supported the military view, although the
pertinent case law is small and unsatisfactory. Xany opinions
proclaim that Army regulations have the force of
and it
has been said that they bind the Secretary and his subordinates.*
But in most of these cases it appears that the regulations implemented a statute; in the others this point is not clear.
Litigation squarely challenging an official exception to or violation of a regulation not in implementation of a Congressional act
has been scarce. Perhaps Palmer V. I;nited States 9 is a case in point.
There a former coast-guardsman sued for pay from the date of
his discharge to the end of his enlistment period, his claim being

.

JAGA 1980/4046,2 May 1960.
10 U.S.C. $ 3 2 9 1 ( a ) (1958): JAGA 196O’S544,2Feb. 1960.
Li&P. “. d t . Buprn note 1. st 9.
6 Winthrop. Military Law and Preeedenta 32 (2d ed. 1886, 1920 Reprint).
7 Public U t i l i t m Comm’n V. United States, 355 U.S.534 ( 1 9 5 8 ) ; Standard
Oil Co. V. Johmon, 918 U.S.481 (1942); United States V. Freeman,44 U.S.
(3 How.) 65s (1M5): United Statea e= 761. Hirahberq V. M a l a n a i y , 163
F.2d 608 (Id Cir. 1948); Terry V. United Statel, 97 F. Supp. 808 (Ct. C1.
1851). Bee d m Arthur Y . United States, 16 Ct. C1. 422 (1880).
8 See. e.#., Cravens 7 . United States, 124 Ct. Ci. 416 (1862).
0 7 2 ct. c i . 4 0 1 (iasi).
2
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that the discharge was invalid because it was in violation of the
applicable regulations. It was undisputed that they were not
followed by the commanding officer in making the discharge, but
the court said this was “entirely immaterial” and of no avail to
the plaintiff. The court concluded:
The regulations established by the Trearury Department pertain solely
to administrative matters. A i before stated, they were not made for the
purpo~ieof carrying out any provision of the law but nolely in the intenst
of orderly and eonsintent procedure in the service. It appears to be well
settled not only by court decisions but by an unbroken practice in the
military iemiee which d a t a back t o B time long preeeding the orzanLntion si our Government that the courts dill not interfere with or rmiea
the actions of proper officers in the military f o r m done in home adminilitratiYe proceeding and not in conRiet with any statute.10

In earlier dictum, the Court of Claims said that regulations prescribed by the Secretary “intended for the direction and government of the officers of the Army and agents of the Department
do not bind the Commander-in-Chief nor the head of the War
Department.”“ And in connection with a regulation which prohibited the transfer of an infantry officer to a cavaiw regiment
except upon the mutual application of two officers who wished to
exchange, it was remarked that “it is not clear to the court that
the Army regulations referred to would be binding upon the
President in a case where the interests of the service require such
a transfer.”‘z Somewhat contrary to these statements is e.n
1861 opinion of the Attorney General that certain regulations
on the assignment of officers “may not have the authority of law,
i t is yet quite obvious that, until abolished, no sound principle
would justify even the President in violating them.”“
Whether or not the federal judiciary in the past would have
followed the proposition that an A m y regulation issued aolely
under executive authority does not control the executive, it aeems
quite doubtful today that the courts will do so where the official
action contrary to regulation diaadvantages an individual to the
extent that he has standing to challenge the action. This conclusion
comes not from any one decision directly in point but rather from
a group of recent adjudications which reveal a trend. The problem
is an aspect of the relation of the judiciary to the executive under
our constitutional scheme, or, more specifically, of judicial review
of military activity. Quite obviously, the Supreme Court has
become more sensitive to complaints of persons allegedly azgriwed
by the military.14 This is reflected in the tone of the opinlons
IO I d . at 406.
I! Smith 7 , United States, 24 Ct. CI. 208,21646 (1889).
IP B m e v. Unlted Stptea,24 Ct. c1. 261,266 (1889).
I8 10 01%Att’y Gen. 11.17 (1861).
14 See Jntla, The Right to Judicial R d e w
(1968).

n, 71 E-.

L. Rn. 169, 784
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denying military power to try civilians by court-martial" and
reviewing and setting aside an undesirable discharge.16 Such a
judicial attitude is in turn simply a reflection of the times, namely,
the presence in our midst for the indefinite future of a large armed
service continually taking in and discharging thousands of citizens.
This enormous military establishment is not a t war and yet i t is
entirely different in personnel and mission from the peacetime
standing army of old. Coupling with this the Supreme Court's
heightened sensitivity in general to governmental impingement
on the individual, we get the current judicial climate, the forecast
of which is a greater scrutiny of military administrative action.
In three decisions within the last six years-Aocardi v. Shazrgh.
nessy," Service v. Dulles.'B Vitarelli Y. Seaton'g-the
Supreme
Court has made it plain that, although a matter may be wholly
within otherwise judicially uncontrollable executil7.e discretion,
when the executive prescribes regulations as to the manner in
which he will exerciae that discretion he is bound to follow his
own regulations; action by him to the detriment of an individual
in violation of such regulations is illegal, and relief can be had
in court.
In AceardPO B statute provided that "the Attorney General may
, . . suspend deportation" of an alien. Though not required to do
so by the statute, the Attorney General by regulation set up a
procedure before a board to be followed by an alien seeking
Buspension, and the board was instructed in the regulations to
"exercise such discretion and power conferred upon the Attorney
General by law , The board'a decision was made final except in
those cases reviewed by the Attorney General. Accardi's complaint
was that a fair consideration of his application by the board was
prevented by the Attorney General's own public prejudgment.
The court agreed, saying that "as long as the regulations remain
operative, the Attorney General denies himself the right t o sidestep
the Board or dictate its decision in any manner."p1 Accordingly,
the discretionary refusal to suspend deportation was set aside.
This decision w a ~reached over the dissent of four justices who
took the position that since the board members were appointed by

. ."

I I Klnseila V. Singleton, 361 U.S. 234 ( 1 8 6 0 ) ; McEiroy Y . Gusgiiarda, 361
V. Hagan, 361 U.S.278 i 1 9 6 0 ) : Reid V. Covert,
354 U.S.1 (1957); Toth V. Quarieii, 360 U.S. 11 (1556).
I6 Harman V. Brueker, 356 U S 579 (1058).

U.S.281 (1560); Grisham

on wan criticized an the ground that an executive
act of grace would not seem t o be judicially reviewabis. 22 Geo. Wsah. L. Rev.
766 (1554). Obviously, the Supreme Court has rejected that unquslified view.
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and responsible to the Attorney General and their every decision
subject to his unlimited review and revision, the refusal to suspend
could not be impeached by showing overinfluence on such subordinates whose opinion was only advisory anyvay.
In Semice V. Dullesz* Congress had provided that “the Secretary
of State may, in his absolute discretion,
terminate the employment of any officer or employee” in the State Department
whenever “he shaii deem such termination necessary or advisable
in the interests of the United States.” The Secretary had promulgated regulations governing procedure in discharges under
this statute. These were interpreted by the Court to allow action
by the Secretary himself only after action unfavorable to the
employee by the Departmental Loyalty Security Board and Deputy
Under Secretary. In Service’B case this administrative action was
favorable; thus the subsequent discharge directed by the Secretary
violated the regulations. Seeing no distinction between this and
Aocardi, the court held the dismissal of Service invalid.
The government employee in Vitarelli v. Seaton23 was not under
the protection of the Civil Service Act or any other law, 80 he
could have been summarily dismissed a t any time without being
given a reason. However, under a statute and executive order
relating to discharge of employees on security grounds, the
Secretary of the Interior had formulated procedural standards
for such dismissals. Although the Secretary could have fired
Vitarelli outright without stating a reason, having gratuitously
decided to give national security a s a reason, the Court said, he
was bound to follow the rules he had laid down for discharges
on that ground. Examining the record, the Court found that contrary to those regulations an inadequate statement of charges was
served, irrele\,ant inquiry was pursued before the board, and
cross-examination of an adverse witness was not allowed. The
dismissal was thus held to be illegal.
Xow what is the rationale of these decisions? The Court did
not go deeply into this, but it is submitted that at bottom the
decisions rest on notions wrapped up in the phrase “government
under law,” a feeling that where administrators make rules which
they hold out a s governing they cannot a t will depart from them,
Involved is a. deep seated aversion to capriciouaness and arbitrsriness by officialdom. Even those who govern a x under the law,
albeit the law of their own making. This has been well put by
Judge Prettyman in a case of the Aceerdi type:

...

The basic problem is the “rule of law.” We have la-,-either atatuk or
rule1 legally adopted--and *e are supposed to be governed by them. I?
12
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354 U.S. 363 (1957).
359 U.S. 535 (19593.
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tive remediesas and of sovereign immunity,aO but these can be

surmounted by the plaintiff. The review provisions of the Administrative Procedure Act likewise must be considered, although it
is generally thought that these do not change what is otherwise
the law of judicial review.a1 As to the statutory jurisdiction of
the court, there is little difficulty about an action in the Court
of Claims for compensation ;? if injunctive or declaratory relief
is sought in the federal district court the plaintiff can state a
federal claim but he must satisfy the jurisdictional amount also,
and this may give him trouble.8' Assuming, however, that these
hurdles are crossed, we get to our central question: will a court
grant relief to one injured by military administrative action taken
in violation of a valid regulation? If, broadly speaking, the
Aocardi rationale applies to the military then there is the further
and troublesome question of whether i t is broad enough to
iudiciallv invalidate administrative action violative of a remulation which does not implemen: a statute. In other words, in light
of Accordi and later cases. is the militar). !awyer'? traditioral diatinction between regula:ionr which do and do not implemrnt
statutes likely t o be of any legal significance in '.le federal c o m a :
Aceordi. Semire, and T't!m-eW arose In tbe Justice. State, ar.d
Interior Departments res?ectirels. I n Arcirdi the action eoncerned an outaider-an alien being depor:ed: in the other two an
discharge 0:' deparmental
internal matter was invoived--:b.e
employees. In all three the action taken by the executive head n a 3
action committed to his discretion. I: seems uilikely that the
Supreme Court would complexly exempt the Defense Depamen:
o r Department of :he Army from aim:!dr iudiciai scru:iny. 1:
fact, t w o lower federal murts have already agplied Accardi acd
Serrice t o the Army in rekiewing and holding illegal dismissals
of cirilian employees. A court 0: appeals, in C d m a n v. Bruekr,'*

.

.

*,See Sore -0 Hnm. L. Rev 63s. 1%-38
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La* Trudrc g 20.01, et w. 11958).
iOOcc Dcvclopmen:li m the Law: R e z e d l o A r m s t the Cnacd S'arca and
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a declaratory action, held that SR 620-220-1 was not complied
with in that certain findings were not communicated to the
employees being released; hence B summary judgment for defendant was reversed. In Watson v. United States a6 plaintiff was
attacking the legality of her discharge as a probaiionaly clerktypist. The Court of Claims had first denied recovery, but the
Supreme Court remanded for reconsideration under Se?'wice.s6
The court then found that Civil Service and War Department
regulations required that a statement of reasons for unsatisfactory
conduct be furnished the employee prior to dismissal, but that
such statement was not in fact furnished plaintiff until six months
later. Saying that if in Service a violation of regulations could
support an injunction, a violation here could support a claim for
compensation, the court allowed recovery from the date of the
abortive dismissal. I t is interesting that the pre-Service view
of the court in its first opinion was that the Army regulations
in question were merely housekeeping role8 for the guidance of
departmental officers and a violation of them gave no enforceable
right to any person affected.^^
I n other recent litigation, not involving the military, courts
have applied the Accardi doctrine in holding invalid the removal
of an Internal Revenue
in holding that an applicant for
employment in the merchant marine was entitled to have his
application processed in accordance with applicable Coast Guard
regulatians,ae in an action for breach of contract with the government.'lQ and in an action to enjoin enforcement of a fraud order
of the Postmaster General.')
That this legal notion af an administrator's being bound by his
own rules is not navel, even as applied to the Army, is evidenced
by a Court of Claims dwision" ante-dating Accardi in which an
Army officer's widow recovered the difference between her husband's retired pay and active duty pay from the date of his
purported retirement until his death. The court went on the
ground that the retirement order was in conflict with the pertinent
Army Regulation and hence of no effect. It is not consistent, the
court said, with "any policy of government by law, that an administrator should have the reserved power to follow the law he has
86 182 F. SUPP. 755 (Ct. ci. 1958).
3a365 U S 14 (1957).
57 Watson V. Unite3 States, 137 Ct. C1.557,581 (1967).
B* Whiting V. Campbell, 276 F.2d BO5 (5th Cir. 1960).
*Q Graham V. Richmond, 272 F.2d 517 (D.C. Cir. 19591,
40 Sehaal District 2 Frsetionsl V. United States. 228 F.2d 681 (6th Cir.
1866).
41 Jeffriea V. Olesen, 121 F. SUPP.463 (S.D. Calif. 18541,
4 2 Craven8 V. United Stater. 124 Ct. C1. 415 (1962).
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made, or depart from it, at his discretion."4s The Supreme Court
itself had actually applied the principle years before in a deportation case,"
This whole group of decisions enforcing compliance with valid
administrative regulations is quite similar analytically to those
compelling adherence to statutory authoriw and executive orders.
They are all rooted in the premise that no executive agent can
act outside the law and that the judiciary has final pou'er to
declare the law. Thus in Cole v. Young 46 and Petera v. Hobby '5
the Supreme Court held the discharge of government employees
invalid a s the action in question was not within the scope of the
governing statute and executive order, respectively. And in
Hamon v. Brueker (' the court ruled that on the record before
it the Army was not empowered by the statute in question to
grant an undesirable discharge. I t is but a slight step more to
say, particularly in light of Accardi, Service, and VitmelU, that
the Army cannot act with regard to its personnel contrary to
whatever regulations are in effect at the time. The one difference
between the case of a statute and that of a regulation is that often
the adminiatrator need not promulgate a regulation; he may act
wholly a t his own discretion, limited if a t all perhaps only by
what a court might find to be abusive or arbitrary. But with a
statute the administrator has no such initial choice: Congress has
already laid down the rules. Measured by the "rule of law"
rationale, however, this is immaterial, for once a rule is laid down
it governs all as long a s i t stands, assuming that the rule itself
squares with any underlying statute and ultimately with the Constitution.
Cleckum V. United Stata" shows that military administrative
action can run afoul of the Constitution and accordingly be held
invalid nhen brought before a court. In that case a WAF sued
in the Court of Claims for pay from the date of her purported
discharge "under conditions other than honorable," given pursuant
to Air Force regulations on the discharge of homosexuals. Apparently these were complied with, and there was no want of
statutory authority. The court seemed to rest it8 decision solely
I d . at 429.
Bridges Nixon, 526 U.S. 115 (1845).
351 U.S. 536 (1956).
4s 349 U.S. 331 (1955).
4 7 3 5 5 U.S. 579 (1858). This esse has been widely discussed in legal
periodieals. See Comment, Mil. L. Rev., Api. 1959 (DA Pam 27-100-4,
1 Mareh 1959). p. 123; Note, 9 Stan. L. Rev. 110 (1956);47 Geo. L. J. 186
(19581; 25 Gee. Wash. L. Rev. 616 (18571 i 5'7 Mieh. L. Rev. 130 (1958);
42 Minn. L. Rev. 136 (1957); 38 Tex. L. Rev. 222 (195'7).
48 No.2 4 6 5 6 , Ct. CI.,20 Jan. 1960.
49
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on the Constitution. The power of the military to discharge the
WAF whenever i t pleased and "for any reamn o r for no reason"
was not doubted. "But it is unthinkable that it should have the
raw power," the Court said, "without respect for even the most
elementary notions of due proeess of law, to load her down with
penalties. I t is late in the day t o argue that everything that the
executives of the armed forces do in connection with the discharge
of soldiers is beyond the reach of judicial scrutiny."'~ The constitutional defect was the lack of a fair hearing, specifically the
failure of the Air Force to make known to the accused the evidence
against her and to allow her to face her accusor8. Thus we ~ e e
here a nascent constitutional concept which has been much discussed with reference to civilians in the governments0 being applied
full-blown to military affairs, just as the judiciai check on statutory
power of administrators was carried over to the armed services
in Harmon v. B r u c k ~ . ~I't seems almost certain that the Acowdi
rule on regulations will likewise apply in the military realm.
Whether military action is attacked as violative of regulation
or statute or Constitution, it is important ta distinguish between
judicial power to review and the scope of review. Power to
review, that is, jurisdiction, is now dear. The remaining and
more difficult problem is that of the extent of its exercise-how
f a r should or will the judiciary go in overturning acts of military
authorities? No doubt the Supreme Court will tread carefully
here, a s i t has done in the past, recognizing that the armed forces
are unique among governmental agencies and that they constitute
a "specialized community."
Aliowing the executive all necessary
fiexibility and yet keeping the military under law is the accommodation the Court must make.
Reverting to the ease where under general executive power the
Secretary of the Army has promulgated a regulation not in implementation of any statute, will a court invalidate action not in
compliance with that regulation and clearly detrimental to a
serviceman? For example, the regulations on reducing enlisted
men provide that if reduction for inefficiency is contemplated of
one in a permanent grade above E 4 "the matter will be referred
to a board of officers for consideration'' and that "the board will
I n Id. at p, 4.
aosoe Green< s. McElroy. 360 U S . 474 (1969) i Rnuh. Noneanfrontition in
SDeurlty C s n ~ s : The Green Decision, 43 Va. L. Rev. 1176 (1969).
61 356 U.S. 679 (1968). E.& in Social Security Bd. v. Nisrotko, 827 US.
568 (1946). the Court eaid, at 8 6 9 : "Administrative deteminatlons must
have B basis in law and mast be within the granted authority. Administration, when it interprets a Statute 80 8 8 to make it apply to particular elreurn.
stancea, acts PB B delegate t o the legislative power. . , , An Agencg may not
finally decide the Imits of ita statutorg power. That ia a judicld lunetlon."
19s
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submit its findings and recommendations to the convening author.
ity who will give them due consideration in taking final action in
the case." 68 Recently The Judge Advocate General has given the
opinion that a reduction without reference to a board in accordance with this provision is not void;" until a soldier 80 reduced
is restored to his former grade by proper order he holds the
grade to which reduced. Apparently the opinion would be otherwise if this regulation were in implementation of statute. Assume
that an enlisted man so reduced brought suit for the difference
in pay between his former grade and his reduced grade. The court
would then be faced with the question whether under Aeeardi
the administrative action was invalid. Reference to a board is
likewise required by regulation when a person is to be eliminated
from the service for unsuitability.s6 Although this appears not
to be grounded on any particular statute,bBwould a discharge for
unfltness without reference to a board be vulnerable to judicial
attack7 In these and numerous other matters which regulations
direct to be referred to so-called nonstatutory boards there might
be instances where the board, having the matter properly before
it, fails to follow the procedure laid down by regulation. Among
other things, AR 1 6 6 provides that "In every case in which the
conduct, efficiency, fitness, or pecuniary liability of any person is
to be investigated, such person will be afforded a hearing and the
will, a t a reasonable time in advance of
investigating officer
the hearing, deliver
to the individual concerned a w i t t e n
.I' the specific matter under investigacommunication stating

. ..
...
...

I* Orloff V. Wyiiloughby, 345 U S 85, 94 (1853). "When the issue concern8
the organization, sdmyiniBtration, and discipline of forces under control of the
militaw, judicial control is presumptively excluded. Orloff
exemplifies
this, if somewhat ambiguouilg." Jaffe. The Right to Judicial Review. 71
Ham. L. Rev. 768, 782 (1858). "Some administrative aetion is not, never
has been, and from a practical standpoint eannot be subject to judioiai review
even to the extent of an inquiry into arbitrariness or sbvaa of discretion.
, , , [Slhould the courts inquire whether a commanding ofieer of a domestio
military post has abused his diaeretion in denying a requested leave?"
4 Davis, Administrative Law Treatise 8 28.16, pp. 82, 83 (1968).
68 Subpar. 278, AR 624-200,19 Meg 1863.
Y JAGA 185817088, 17 NOT.1859; 60 JALS 45118 (1860). See xiso JAGA
198014401.22 Jul. 1860.
1 6 Psr. 8, AR 836-208. 8 AD^. 1969.

...

. , , ." In h ioos8 &e the repuiitiana en elimination for un&tabilitymigii
be mid to implement thin statute, but in that sense all Army redation.
might be eonaidered in implementation of statute. See text accompanying
note 59, intra.
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tion, probable m h e s s e s to be called, and other items.&' The regulation goes on to detail the procedure to be fallowed during and
after the hearing. The probem is to what extent noncompliance
with any of these provisions will subject to judicial attack the
final administrative action against a person.
It is eubmitted that the Aecardi doctrine cannot be said to be
inapplicable merely because these regulations do not implement
Particular statutes. I t is probably true that in most actions where
the plaintiff has been granted relief under that doctrine the regulations have been in implementation of statute, although in Some
there was in the background only a general statute of the broadest
~ a r i e t y . ~But
'
the more important point is that the opinions put
no reliance an this feature; the thrust af the opinions is that
where an administrator prescribes regulations, e\,en though he
need not have done so, he himself is bound to adhere to them.
There is now a practical reason why the classification af regulations along the traditional line might be discarded-it is almost
impoasible t o administer. I n 1956 when Title 10 of the US.
Code, dealing with the armed forces, waa revised and enacted
into positive law, several sections were included spelling out broad
executive power to issue regulations. Section 3061 says: "The
President may prescribe regulations for the government of the
Army.'' And section 3012 which sets out the authority of the
Secretary of the Army contains this provision: " ( g ) The Secretary may prescribe regulations to carry out his functions, powers,
and duties under this title." A revisor's note appended to this
section in the Code states that "Subsection ( g ) is inserted to
make express the Secretary's general authority to iwue regulations, which has been expressly reflected in many laws and left
to inference in the remainder." In view of this situation, are
not all Army regulations now "in implementation of 8tatute"the foregoing statutes, if no other? jS
To say that the long-standing military distinction between types
of regulations will be ignored by the courts is not to say that
every violation of any regulation by the Army in dealing with its
personnel will v a r r a n t judicial redress.l0 This is an area that
67 Subpal. 6a, AR 1;-6, 25 Jul. 1961.
5BE.g.. in S e h i e e Y . Dulles, a54 U.S. 363 ( 1 2 5 T j , the underlying statute
was the ro-called VcCarrsn Rider, 60 Stat. 458, which m esenee simply asid
that "the Secretary of State may. in his absolute discretion, ,
terminate

..

the employment a i any officer OT employee of the Department of State . . . ."
5)Apparsntly The Judge Advocate General thought the revision "8s un.
wine. Prior t o the enmtment of Titie 10 he atated: ". , . it is considered
desirable to retain in the codification all those proviaions of law which exprersly authorize the President to isme regulations relating to the govern.
ment and administration of the Arm"." JAGA 196319108. 1 Dee 195s.
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will continue to be hammered out by the courts. Undoubtedly there
is a zone in which a sort of de minimis concept can operate. I t is
probable that far a violation of regulation to invalidate action
in the eyes of a court the regulation would have to be one which
affords the individual some substantial safeguard or benefit. Emphasis has been put on this in all of the case8 granting relief
since Accardi. Those case have dealt with regulations providing
for such things as a fair hearing, adequate notice of charges, and
confrontation of witnesses. I n this context has lately emerged
the term “administrative due process.” As a court recently said:
where administrative regulations set a higher standard of
procedural due process than that required by the Constitution or
the statute, violation amounts to a denial of administrativelyestablished due process of
While the phrase is perhaps
useful in conveying the idea of fundamental fairness, it also
tends to confuse technically, by using the words “due process,”
a constitutional basis of decision with the Accardi basis, the latter
being nonconstitutional. However, the same attitude of procedural
fair play does underlie both.62 Thia appears to be the only guide
available a t present, vague as it is, as to which regulations the
courts might compel the Army to abide by,
There is a suggestion that the Secretary of the Army might
avoid Accardi and Service by writing into his regulations an
express reservation of his discretion to waive them or make exceptions to them. The theory seems to be that a case of noncompliance
could not then be in violation of the regulations because the
regulations themselves say the Secretary need not always comply,
The Judge Advocate General has indicated that the Secretary
can do this,83 but the Comptroller General appears to have taken
the position that it is unauthorized at least a s to those regulations implementing statute^.'^ This question, like the others,
must in the long run be measured against the image of government under law, taking into account of course that we are dealing
with immense executive power in military affairs. Nevertheless,
a s the Court of Claims has said, it is inconsistent with law that
“an administrator should have the reserved power to follow the
law he has made, or depart from it, a t his discretion.” 6s It would
seem to make little difference whether he has written such
“reserved power” into his regulation.

.

Olesen, 121 F. SUPP.463,476 (S.D. Calif. 1954).
U.Fla. L.Rev. 328 (1864).
See JAGA 186013144,2Feb. 1960;JAGA 195SlS456. 5 Sep. 1968.
37 Camp. Gen. 820, 821 ( 1 9 5 8 ) .
86 Cravens V. United Staten, 124 Ct. CI. 415,429 (1952).
6 1 Jeffcier V.

62See 7
69.
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The trends in the federal courts which have been touched on
here do not signal any wholesale take-over of the military establishment by the judiciary. Indeed a careful look at the decisions
to date reveals the actual intrusion to have been slight. There
is no intimation that the armed forces lack full power to punish,
discharge, retire or reduce in grade any of their personnel a t any
time, The judicial supervision goes more to the manner of doing
these things. The upshot is that while the Army can handle ita
members with wide freedom, in doing so it must follow a procedure that not only does not pass the outer limits of due process
or of statutory authority but is also in keeping with ita own
regulations.

DANIELJ. M W R *

* Captain, JAGC, USAR, Aaraciate Profearor of Law, University of Virginia La- School; LL.B. University of Alabama, 1951; LL.M, Barsard

universiw,1854.

MILITARY INSTALLATIONS: RECENT LEGAL DEVELOPMENTS.* At the present time, the Army has approximately 8,700,000 acres of military property and 4,800,000 acres
of civil works land under ita control.' This is a large area and
legal problems arising from the acquisition, administration, and
disposition of such lands are many and varied. In aggregate size,
f o r instance, Army-controlled properties are slightly smaller
than the State of West Virginia but larger than Maryland.
The quantity of land under control of the Department of the
Army has increased appreciably since the beginning of World
War 11, in line with a general Governmental trend in that direction, In fact, Federal ownership of real property has become a
significant factor in State and local government administration
and development.' When viewed in the light of an increasing
population, the political and fiscal importance of territory to
these entities is obvious. Quite naturally this situation has resulted in certain pressures toward increased control and taxation
of Federal lands and activities by States. This consideration
underlies in some degree practically all of the more significant
developments in the law which affect Army real property.

It is the purpose of this comment to review several legal
developments in this fleld which are of probable interest and
usefulness to judge advocates and legal personnel, with special
emphasis on subjects related to Army installations as such.8 This
subject selection is not intended to be exhaustive, and matters of
limited or technical interest have been omitted. While the command or post judge advocate is not likely to come in contact with
the bulk of legal questions relating to Army real property,' certain typea of questions do arise locally on a fairly frequent basis,
* T h e opinions and conclusions presented herein are those of the author
and do not neeeaaarily represent the views of The Judge Advocate General's
School nor any other governmental agency.
1 DOD Report to Congreaa 8 s of 30 June 1953. (Land in Alaska and
Hawaii is not included in thea;figurea.)
2 Nearly o n t h a l f of the land in our I1 western States is Fededly-owned.
GSA Inventoly Report on Real Property Owned by the United States
Throughout the World A i of June 30,1858, a t 18.
8 See generally AR 1-140, 8 D m 1957 (duties of TJAGI i auhpar. l b , AR
4 0 x 0 , 23 July 1856 (processing of deeds and similar instruments); subpar.
l4l(Z), AX 405-10, 10 June 1857, and subpar. St, AR 4066, 5 Sep. 1360
(custody of title recorda) i subpar. 6a(21 (a). AR 345-20, 8 Mar. 1366 (re.
leare of infomatian from title reeorda).
4 For example. preparation a i instmmerhs diapoalng of Army real property
interests (aoe subpsr. l b , AR 4 0 M O , 2 8 Juiy 1365).
AGO iim
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On such occasions, complex questions of law and factual situations
are likely to be involved. Some knowledge of background, trends,
and developments in the field is invaluable in handling such cams.
I. JURISDICTIOS
One of the foremost subjects in this category is the matter of
legislative jurisdiction. This is, in reality, a field of law in itself
and the most complex questions arising in the Government real
property field usually concern legislative jurisdiction, in one
form or another. The subject is not new and has received the
attention of judge advocates since the beginning of our Army.
In simplest terms, the problem in a. particular case is whether
the Federal Government or the State has authority to legislate
over a portion of Government property.$
At the outset it is proper to dispel one misconception which
frequently arises concerning legislative jurisdiction. This is the
assumption that each entire installation is under the same type
of jurisdiction. Ifany requests are received by The Judge Ad.
vocate General for a list of posts under "exclusive jurisdiction"
in a State or command.
As a matter of fact, generalization as to the jurisdictional status
of a partciular military reservation, or group of them, is nearly
always incorrect and useless. With rare exceptions, each Army
installation is heterogenous in nature, consisting of a number af
separate tracts acquired in different ways, from diffierent persons,
and at different times. There may be several hundred such tracts
in a single reservation. In resolving jurisdictional status, each
tract must be considered a separate entity, apart from the remainder of the reservation. Due to constant changes in State
l a w , different acquisition dates, and other factors, it is the usual
situation f o r a number af tracts to be under one type of Federal
legislative jurisdiction and others under another type. The different jurisdictional types are occasionally mixed a t random in a
completely hodge-podge fashion.
Obviously this situation is undesirable and it tends to interfere
6 The t e r m "exclusive iegialative jurisdiction" is applied to situations
wherein t h e Federal Gorernment has ieeeived ail the legidstire authority of
the State, with no reserration made t o the State except the right to serve
procew resulting from activities which occurred off the land. The telm.
''concurrent legislative jmisdietion" is applied to those instanme wherein the
State has the right to exeroise, concurrently with the Dnited States, all of
the same authority. In addition, there are Army lsnda under eiciubij_e S t a t e
junsdictmn. The term. " p m p n e t o n a l interest only" i s sometimes applied to
this aituation. indicating t h a t t h e Federal Government has ownership, but
not jurisdiction. Report of the Intevdepartmental Committea f a r the Study
o t Jwiadiction O Y W Fsdsml Aieoe Within the States, P w t Il, a t 10.11

(19673.
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in a very real sense with the administration and application Of
criminal and civil laws. When a crime is committed on a military
installation, it is Often necessary to develop proof a s to the particular acquisition tract on which the offense was committed so
that jurisdiction ean be determined as to it. Sometimes a survey
is necessary, because roads, buildings, and other physical landmarks usually have no relation to tract lines, The proper tribunal
to try the case may depend on determination of the acquisition
tract.8
The desirability of having a uniform jurisdictional status
throughout each installation has been reeognised, but no satisfactory means to accomplish this objective is in existence. Several
possibilities suggest themselves. An obvious course is for the
Federal Government to seek uniform, exclusive jurisdiction over
each entire installation. For this to be a practicable solution,
however, the laws of the particular State must cede or consent
to the acquisition of jurisdiction by the United States. States are
becoming increasingly reluctant to part with legislative jurisdiction in this manner and a number of statutes have been changed
to preclude the acquisition of exclusive jurisdiction by the Federal
Govenunent.7 Another solution is for the Federal Government
to retrocede its legislative jurisdiction to the States. This would
require Federal enabling legislation and, possibly, some changes
in State law.
Along this line, the Department of the Army several years ago
took the position that, in general, exclusive Federal jurisdiction
is not always desirable and it is often preferable to have State
laws apply throughout military reservations to the maximum
extent possible.8 This policy may seem surprising at first, as it
would w p e a r to subject post activities to the possibility of State
interference. While this reservation may be valid to a very limited
extent,o it is usually a matter of some advantage for State legislative jurisdiction to extend throughout a particular reservation.
This is due to the absence of any general body of civil laws applicable to areas under exclusive Federal legislative jurisdiction.
In thia regard, while Congress has enacted fairly comprehensive
criminal statutes covering such lands," the same is not true a s
B There have been C B D ~ Swhere bath Federal and State courts deolined j u r b
diction. See United States V. Tully, 140 Fed. 888 (C.C.Mont. 1806).
i See Cal. Stats. 1968, p. 1814, Ch. 1486, eff. 6 July 1859; 111. Rev. Stat.,
Vol. 2,p. 1430,approved 10 July 1863.
BAR 406-20, 24 Apr. 1967.
BReport of the Interdepartmental Committea jor the Study of JzLrDdiotian
Oser Federal A m w Within the States, Part I, at 38-49 (1966).
10 See generally Title 18, United States Code. Any void is filled by the
80-called Aarirnilatiw Crimes Act, 18 U.S.C. 5 13 (1968).
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to civil laws." In matters relating to notarial acts, contracts,
wills, domestic relations, citizenship and voting, etc., this is a
real disadvantage. The authority of guards to make arrests on
lands under exclusive Federal jurisdiction provides frequent
cause for concern. At an early date, the Supreme Court, by
analogy to principles of international law, ruled that, on acquisition of Federal legislative jurisdiction, State rules are frozen
and continue to apply a s Federal law until changed by Congress.18
This is merely an expedient and not a satisfactory solution. State
laws are constantly changing and, as noted, legislative jurisdiction is obtained over different parcels a t different times. This
means that different civil laws may be applicable a t different
locations throughout the particular reservation. A conveyance
by a married woman may be void, for inatance, on one part af an
installation unless acknowledged apart from her husband, but
valid on another.'8 Brief research into the laws of any State containing large Federal reservations will uncover numerous possibilities for incongruities and conflicts of this nature." Furthermore, the non-applicability to areas under exclusive Federal
legislative jurisdiction of State statutes enacted subsequent to
the transfer of jurisdiction to the Federal Government results
in the civil law applicable in such areas gradually becoming obsoI ete.1s
Several years ago an "Interdepartmental Committee for the
Study of Jurisdiction over Federal Areas Within the States" was
constituted on recommendation of the Attorney General as approved by the President. It submitted its report in 1957, recommending that general legislation be enacted to permit department
heads to retrocede unnecessary jurisdiction to the several States."
The report contained a comprehensive study of the whole matter
of Federal jurisdiction and concluded that, while a measure of
Federal jurisdiction may be advisable in some instances, the advantages of State legislative jurisdiction are generally pre~onderant.1~
11 Congress has authorized application of State isws in limited fielda, such
as taxation, 4 U.S.C. 5s 104, 105, 106, unemploment eompenaatien. Int. Rev.
Code of 1954, 5 3306, and workmen's compensation. 49 Stat. 1038 (1036),
40 U.S.C. D 290 (1968).
11 Chicago Railway C a 7 , McGiinn, 114 U.S.542 (1885).
18 Consider any traet in California mer which ereiunire jurisdiction was
acquired before 1806 (EBB Msthews V. Dada, 36 PPC.358 (Cal. 1894); Csl.
Civ. Code, 8 1088).
14 See A r l i n ~ t o n Hotel Co, V. Fant, 278 US. 439 (1928) i Bickel Ce. V.
Nright's AdminiitraCr, 202 S.W. 672 (Ky.1918).
I6 Report, w . tit. s
rrm note 5, a t 159.
16 Report. 09,i
t.srrpm note 9, at 7&19.
17 I d . at 70.
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During the 86th Congress a bill was approved by the Senate
to implement the above reeommendations.lS It w g s later recalled
from the House of Representatives under a motion for reconsideration and was not acted upon again before adjournment. To accomplish the same purpose, another bill was introduced during
the 86th Congress.'* This bill paased the Senate on 25 May 1960
and was referred to the Committee on Government Operations
of the House of Representatives on 31 May 1960. No action was
taken on the measure by the House of Representatives before its
adjournment on 1 September 1960, but in all probability the bill
will be reintroduced during the next session of Congress. I t should
be observed that the proposed legislation is not designed to be
mandatory in scope, that is, it would not require relinquishment
of Federal jurisdiction, but would merely provide discretionary
authority for the head of each department to retrocede jurisdiction on a selective basis.
11. JURISDICTION RECORDS
Determination of the jurisdictional atatua of a particular parcel
of Federal land is not always a simple matter. Moreover, there
is a serious lack of reliable information on this subjeet a t command and installation level, The difficulty which a commander or
post legal officer experiences in ascertaining the nature of legislative jurisdiction over his installation illustrates the problem.
Unless the judge advocate bas a reliable jurisdictional summary
in his files, derived from some prior incident or study, there is
relatively little likelihood that the matter can be resolved locally.
Assistance may sometimes be obtained from the United States
A m y district engineer for the area, but not on any assured
basis.*O There is no official publication to which the judge advocate
can turn for reliable and current information.
This was not always the case. In the past The Judge Advocate
General has published comprehensive summaries of title and jurisdiction information for military installations.21 These publications were not kept current during World War I1 and most of
the information contained in them is now obsolete, due to the
many acquisitions and dispositions of Army property during the
I* S. lb88.85th Ceng.
10 S. 1617,86th Cong.
Po District e n g i n e m m e r-quired to furnirh inatailation commanders with
installation maps and baric data on inatallation boundaries. See par. 24,
AR 4 0 6 1 0 . 1 0 June 1957.
2 1 W.S. War Deplt, Outline Deneription of Military Post8 and Reservations
in the United Staten and Alaska (1904)i U.S. W a r Dep't, Military Reaemations, National Cem&rioa. and Military Parks (Rev.Ed, 1916). Tho lamt
compilation wa.8 a set of pamphlets arranged by States, published in 1940-42
and entitled "Military Reservations." A set of these pamphlets is present
in most SJA ofices.
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past 20 years. In case of some of the older acquisitions the information is still useful, a t least from a historical standpoint.
The Judge Advocate General is the custodian of records and
documents pertaining to jurisdiction over Army lands.zz At the
present time, when it becomes necessary to determine jurisdiction
over an? particular tract of Army land, the matter must be resolved by research of these baaic records. Many resuests are
received for statements of jurisdiction over particular installations
or portions thereof. Often the research becomes complex and
time-consuming, especially in case of larger reservations. The de.
lay i3 so substantial in some instances that the requesting party
cannot afford to wait for accurate data and is forced to rely on
approximate information. These difficulties, of course, result from
the unwieldy procedure of having to conduct original record search
in each instance. The obvious value of a centralized set of jurisdictional summaries, maintained an a current and reliahle basis,
has long been recognized. This would eliminate a large amount of
costly research and permit accurate and expeditious anSwers to
inquiries concerning jurisdictional matters. In recognition of this
problem, The Judge Advocate General has completed plans to
compile, for larger military installations, current and reliable
control records showing the type of jurisdiction over each tract.
Work on the project will begin in the immediate future. I t is too
early to predict the success of this venture, in view of the large
amount of work involved, but it is anticipated that the set of
records which will be developed will provide an invaluable means
to resolve jurisdictional questions on an accurate and timely basis.
111. ALASKA-HAWAII STATEHOOD
While perhaps of limited interest to judge advocates not stationed in Alaaka or Hawaii, B. problem of some potential importance
has been created by the statutes admitting these two new States,
A s previously noted, the terms, “exclusive legislative juriadiction”
and “concurrent legislative jurisdiction,” have fairly well-accepted
meanings.23 While substantial portions of both Statehood acts24
relate to transfer of public lands and similar matters, raising
various problems of interpretation, the provisions in both statutes
pertaining to legislative jurisdiction over Federal properties are
highly unusual and significant. Instead of following established
concepts of legislatire jurisdiction each atatute reserves “exclu-
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sive legislative authority'' 2; to the Federal Government over lands
held for defense purposes prior to statehood, but qualifies this
reservation bv the fallowin!zoroviso:
-.

''

* of the power of
exclusive legislation * * * shall not operate * * to present the said Stare
&e. Alaska or Hawaii, as the esse may be] from erereiaing mer or upon
such lands. coneurrentlv a i t h the Knited State?. any. .
iuriidietion whatso.
ever which it w d d hare in the absence of such reremation of authority
and which is eansiatent with the isws hereafter enacted by the C o n g ~ e s ~
p u i m a n t t o such mremstion of anthonry
I./'
"[tlhe reservation of authority in the United States

"'

The above provisions seem to do three inconsistent things a t
once, viz: (1) they reserve exclusive legislative jurisdiction to
the Federal Government; (2) they grant ooncarrent jurisdiction to
the State: and ( 3 ) they retain a sort of residual veto power over
State legislative authority. Seedless to say, exclusive Federal
jurisdiction cannot exist if the State has concurrent authority in
the field. Nor can it be truly said that the State has concurrent
juriadiction if the Federal Government can oust it by enacting
legislation which is "inconsistent" with the State authority. The
exact type of legislatitw authority which has been created over
military reservations in Alaska and Hawaii is thus uncertain a t
this date. Substantial problems may be anticipated before the
matter is clarified.
IV. ?IIUNICIPAL ANNEXATION
Judge advocates occasionally become involved in problems connected with attempted annexation of military installations by
municipalities and other State political subdivisions. With increasing frequency, requests are being reteived by A m y authorities from local governments to consent or agree to annexation
of military installations or portions thereof. I n the noimal case,
the matter is initially brought to the attention of the commanding
officer of the facility by local officials. Confusion is likely to develop at this Stage, due to certain misconceptions on the subject
and the absence of established policy guidnace. The misconceptions have to do primarily with the effect of annexation as such.
I t is usually assumed that annexation will produce undesirable
consequences and affect the legislative jurisdiction of the annexed
area.
I n fact, this is seldom if ever the case. Annexation of Federal
land is usually beneficial, rather than detrimental, to the area and
its inhabitants, if any, Possible advantages are fire protection,
purchase of water at lower rates, closer and better schools, municipal police protection of the perimeter of the installation, etc.
PI The term is synonymaus with "exclurive legislative jurisdiction." See
note 5 mpm
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In the normal case, the local agency desires the annexation to permit it to annex territory beyond the installation, a8 most annexation statutes do not permit annexation of territory that is not
contiguous.
I t is settled that annexation has no effect on Federal legislative
jurisdiction.l' Recently, the Supreme Court noted that annexation
is merely an adjustment of political boundaries within the State
and does not interfere with Federal activities or f~nctions.2~
Under this view, State law could permit annexation of military
reservations on a unilateral basis, that is without consent of military authorities.PBUsually, however, the State annexation statute
requires the consent of or B petition from them.
A post commander who is approached for annexation has little
guidance or precedent to assist him in dealing with the situation,
nor does his judge advoeate. While he may be familiar with the
foregoing principles and may actually desire the annexation for
the benefit af his post, he is likely to encounter problems of a
procedural nature in handling the matter. There is no reference
to annexation in Army regulations or directives. A recent case
pointed up the present difficulties in dealing with such a matter.Po
An adjacent municipality had requested the commanding officer
of an installation to petition for annexation, with obvious benefits
to the Federal area. The commanding officer, in turn, inquired as
to his authority to participate in the annexation. At first i t was
decided that Federal enabling legislation would be necessary t o
permit Army authorities to comply. I t was subsequently determined that the general administrative authority of the Secretary
of the Army was sufficient to enable him to authorize the proposed
action without further legislation.
It is probable that this case may result in the issuance of instructions to assist commanders in dealing with annexation situations. Some guidance of this sort would serve to remove some of
the complexity from an otherwise simple matter.
V. RESERVE TRAINING FACILITIES
Several developments have taken place recently with respect
to utilization and construction of Reserve training facilities. These
result from the enactment in 1950 of legislation dealing especially
with this subiect.80
1 8 This principle has been followed for many years by The Judge Advocate
General. See JAG S80.41.18 Jamam 1936.
17 Howard v. Commissioner8 of Louiiville, 344 U.S. 824 (1853).
111 This was aetvally the dhlstion in the Howard case, mpm note 27.
1D JAGR 198011337. SO Mar. 1860.
80 National Defense Facilities Act of 1950, now 10 U.6.C. I 2281 et sag.

(1868).

MILITARY INSTALLATIONS
One provision of the Act has reference to civic use of Governmentowned
Army regulations have recently been
issued 82 revising earlier instructions $8 on this subject. The earlier
instructions covered only facilities constructed from general appropriations rather than pursuant to the special authority of the
1950 legislation. The new regulations cover civic use of all Reserve
training facilities regardless of the construction authority. They
restate the policy that civic uses are to be authorized on a onetime basis only. Continuous or recurring uses are not permissible.
A specific prohibition i8 included against making Reserve training
facilities available for local school purposes on a long-term basis.
The 1950 legislation covers not only Army Reserve training
facilities but those constructed by the States for National Guard
use a s well. In general, such projects are financed partly through
Federal funds contributed to the State. It is the usual practice
for the underlying land to be furnished by the State, but this has
not been entirely uniform. Each year a number of special statutes
have been passed by Congress authorizing gratuitous transfer of
Federal land to particular States for such purposes. Reeently the
Bureau of the Budget questioned the preferential effect of such
transfers, in view of the fact that other States supplied their own
real property. I t had been the practice of the Department of the
Army not to oppose such legislative proposals in making official
reports to Congress. The Bureau of the Budget recommended
that this practice be re-evaluated. As a result, the foregoing policy
has been revised. Hereafter the Deparhnent of the Army will
oppose legislation authorizing the transfer without consideration
of land required by a State for a National Guard armory.84
A principal objective of the 1960 legislation was to provide for
joint utilization of Reserve training fasilities. In other words.
i t is intended that the Army Reserve, the National Guard, the
Naval Reserve, etc., in a particular locality use a single training
facility rather than separate ones.as There are substantial practical problems connected with full realization of this objective,
primarily with respect to basic control over particular facilities,
Although the statute is several years old, the first few of such
projects involving joint construction for the Army Reserve and
National Guard have been started only recently. Unusually eomplex agreements between Army authorities and State agencies are
necessary in such cases to cover such things as design approval,
81 10 U.S.C. 5 2235 (1858).
82AR 1 4 M S 8 , 28 Feb. 1860, Iswed Durliuant to DOD Directive 1225.4,
17 M ~ 1855.
J
18 SR 14M80-10,18 Mar. 1853.
abSAGR 185814244,20 Map 1858.
96 See DOD Directive 1225.5, 30 Sep. 1858.
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construction, control, ownership, utilization, maintenance, civic
use, etc.86

VI. MINERAL EXPLORATIOS
Questions occasionally arise with respect to prospecting for
minerals on military reservations. Recent legislation has been
enacted vhich has a direct bearing on this subject.8' Under the
provisions of this legislation, the pre-acquisition status of the
particular land, i.e. whether it was privately-owned or part of
the public domain, is significant. In general, the following principles now apply to prospecting f a r and removal of minerals from
milirary installations by private parties: (1) the Corps of Engineers may process licenses for mineral exploration on miiitary
lands acquired by purehase, gift, or condemnation from private
(2) the Department of the Army has no authority to
permit such exploration on military lands withdrawn from the
public domain and reserved for military purposes, but the recent
legislation referred to above gives the Department of Interior
such authority;8B ( 3 ) similarly, the Department of Interior,
rather than the Department of the Army, can dispose of minerals
on lands reserved from the public domain;'0 (4) there is no
authority for the disposal of minerals an military lands acquired
from private sources, except that the Department of the Army
can permit erection of oil udls when necessary to preserve deposits,41

The principles stated above have reference only to mineral
deposits in place. Treasure trove is subject to different considerations. There is no authority to permit the taking of treasure
trove from Army lands by private i n d i ~ i d u a l s . Statutory
~~
provisions exist, however, which appear to give the Secretary of the
Treasury certain prerogatives in this respect.'a Those provisions
of the Federal Property and Administrative Services Act of 1949 44
relating to disposition of abandoned private property on military
reservations would appear applicable to abandoned treasure trove
to the Same extent 83 other personal ~ r o p e r t y . ' ~
VII. HUNTING AND FISHING
The last few years hax'e seen substantial changes with respect
~~

JAGR 1 9 5 9 1 i B 6 4 , 8 Dee. 1969.
Act of 28 February 1958,72 Stat. 27.
Subpar. 6 0 , AR 405-80.29 July 1956.
Act of 28 Febiuary 1958, xupia note 31.
60 [bid. See also SAGR 1957.18612,15 Jan. 1 8 5 3 .
0 I b d . See 40 Op, At@. Gem. 41 and subpar. Se, AR 405-80. 29 Jvlg 1956.
i*
JAGR 1956/1860,15 Fsb. 1966.
h i Rev. Stat. 5 3755 ( 1 8 i 6 ) , 40 U.S.C. 8 310 (1968).
64 G S Stat. 378 (1919),81 amended, 40 U.S.C. 5 472 e t seq. (196s).
45 AR 613-40, 20 May 1856.
86
3:

?Q

10

210

*co

15188

MILITARY INSTALLATIONS
to hunting, fishing, and trapping on Army installations. At one
time military reservations were regarded as separate enclaves
in so f a r as wild game is concerned, largely removed from the
reach of civilian sportamen. This is no longer the situation, due
to a revision of Army policy and related Federal legislation in
the field.46 Thia legislation has the further effect of requiring
persons who hunt on military reservations to secure State licenses.
This is true even as to military personnel, under certain circumstances, who hunt and fish on land under exclusive Federal jurisdiction,
Further legislation on this subject was introduced during the
86th Congress." The bill in question would authorize installation
commanders to charge fees for special hunting and fishing permits
and use the proceeds far game management. I t was passed by
the House of Representatives on 21 March 1960, by the Senate
on 1 September 1960, and was signed by the President on 15
September 1960.
VIII. WATER REGULATION
Water is a 8cBrce commodity in our western States and the
situation appears to become more critical as time passes. During
the past several years there have been several attempts to secure
pas8age of legislation which would apply State Water conservation
and regulatory laws upon military reservations and other Federal
areas. The Department of Defense, in recognition of the seriousness of problems in this field, has generally favored limited conce~sions.'~Recent proposals, which would tend t o subordinate
military requirements to the provisions of State law and civilian
needs, have been opposed.'@ It is probable that legislation will
be enacted in the future whlch will, in some degree, affect the
use and management of water resources on some of our S r m y
installations.
TOXEYH.SEWELL*
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DOD Rept. on H.R. 4567, 86th Cang.; DOD Rept. on S. 851, 86th Cong.
'DRepart om draft bill at 37-3Y. Committee Print 10, Interior and Insular
Affairs Committee, Houna of Representatives, 86th Cang., 1 Dlar. 1960.
*Lieutenant Colonel, JAGC, U.S. Army; Chief, Lands Division, Office of
The Judge Advocate General; LL.B, Cnlversity of Alabams, 1848; LL.11,
George Washington University, 1914.
48

47 H.R.
48

MILITARY LAW REVIEW
LAG 260 (10 Oct E O ) ]

By Order of Wilber rM. Brucker, Secretary of the A m y :
G . H. DECKER,
General. United States Annu.
Chief of Staff:.

Official:

R. V. LEE,
Major General, Unzted States A r m y ,
The Adjetant General.
Dirtnbution:
Active A m y : To be distributed in accordance with DA Form 1 2 4 re.
quirements.
X G : None.
U S A R : None.

*

Y.

.

TOYE"NMEI(7

,"l"TI*a

0,,15E,

1..*.108,.

